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THE MONETARY QUESTION IN THE PARTY 
PLATFORMS. 


Republican. At the Chicago convention a determined effort was made 

to have-the convention endorse the Aldrich or Mone- 
tary Commission bill, but wiser counsel prevailed. Nevertheless the 
result was evidently a compromise on glittering generalities. The text 
of the declaration is as follows: 


The republican party always has stood for a sound currency and 
for safe banking methods. It is responsible for the resumption of specie 
payments and for the establishment of the gold standard. 

It is committed to the progressive development of our banking and 
currency systems. Our banking arrangements to-day need further re- 
vision to meet the requirements of current conditions. 

We need measures which will prevent the recurrence of money panics 
and financial disturbances and which will promote the prosperity of 
business and the welfare of labor by producing constant employment. 

We need better currency facilities for the movement of crops in the 
West and South. We need banking arrangements under American 
auspices for the encouragement and better conduct of our foreign trade. 

In attaining these ends the independence of individual banks, whether 
organized under national or State charters, must be carefully protected 
and our banking and currency system must be safeguarded from any pos- 
sibility of domination by sectional, financial or political interests. 

It is of great importance to the social and economicw elfare of this 
country that its farmers have facilities for borrowing easily and cheaply 
the money they need to increase the productivity of their land. It is as 
important that financial machinery be provided to supply the demand 
of farmers for credit as it is that the banking and currency systems be 
reformed in the interests of general business. 

Therefore, we recommend and urge an authoritative investigation of 
agricultural credit societies and corporations in other countries and the 
passage of ‘State and federal laws for the establishment and capable 
supervision of organizations having for their purpose the loaning of funds 
to farmers. 


Similar declarations have been made in the past without action, so 
that the generalities do not lead us very far. Resumption of specie pay- 
ments was legislated in January 1875, or over thirty-seven years ago, 
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and the “‘ gold-standard’’ Jaw bears date March 14, 1900, hence over 
twelve years ago. The platform might as well have said that the party 
passed the greenback law in 1862, the National Bank Act in 1864, and 
the silver laws in 1878 and 1890. Past acts, good, bad or indifferent, 
do not count; and present promises without definiteness are equally 
weak to persuade voters. 

The sole merit of the declaration is that the party is apparently com- 
mitted to the preservation of the individual banking system, but not a 
word is said to show how the evils are to be remedied. 

The~platform makers have apparently just discovered what most 
people knew long ago, that there are elsewhere systems of helpingfarmers 
with credits, and so they approve President Taft’s move to get inform- 
ation about them from our diplomatic representatives abroad; another 
way of putting off doing things till we have reports; and this is a matter 
upon which full information has been available here for twenty years. 


The Baltimore platform declaration has a few strong 
points but is not a very marked improvement on that 
of Chicago. Here is the text of the monetary planks: 


We oppose the so-called Aldrich bill or the establishment of a Cen- 
tral Bank, and we believe the people of the country will be largely freed 
from panics and consequent unemployment and business depression by 
such a systematic revision of our banking laws as will render temporary 


Democratic. 


relief in localities where such relief is needed, with protection from con- 
trol or domination by what is known as the Money Trust. 

Banks exist for the accommodation of the public and not for the 
control of business. All legislation on the subject of banking and cur- 
rency should have for its purpose the securing of these accommodations 
on terms of absolute security tothe public and of complete protection 
from the misuse of the power that wealth gives to those who possess it. 

We condemn the present methods of depositing Government funds 
in a few favored banks, largely situated in or controlled by Wall Street, 
in return for political favors, and we pledge our party to provide by 
law for their deposit by competitive bidding in the banking institu- 
tions of the country, National and State, without discrimination as to 
locality upon approved securities, and subject to call by the Govern- 
ment. 

Of equal importance with the question of currency reform is the 
question of rural credits or agritultural finance. Therefore we recom- 
mend that an investigation of agricultural credit societies in foreign 
countries be made so that it may be ascertained whether a system 
of rural credits may be devised suitable to conditions in the United 
States, and we also favor legislation permitting National banks to 
loan a reasonable proportion uf their funds on real estate security. 


Thus it positively opposes the Aldrich plan and any central bank plan, 
which is something definite; but it makes no suggestion for Something 
better in definite terms; it could have done something constructive if it 

had taken up the Newlands plan or something like it. But most of the 
leaders are so unfamiliar with the real gist of the money and banking 
quéstion, that they regard it as atwo-edged sword. Hence the timidity. 
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They also glitteringly generalized on ‘‘ temporary relief ’’ ‘‘ when need- 
ed,’’and on the opposition to contro] of the ‘‘ money trust.’’ 

The declaration that ‘‘ banks exist for the accommodation of the 
public’’ makes a good opening for a paragraph which unfortunately 
‘‘ peters out’’ before it gets anywhere near definiteness. There is force 
in the declaration against the present method of depositing Government 
funds in banks, and a distinct recommendation is made as to how it 
should be done; this is entitled to credit, even though we do not agree 
with the plan, however good the object in view may be. The opportu- 
nity to mention ‘‘ Wall Street’’ with disapproval was seized upon with 
alacrity in this connection. 

Of course after the republicans had coddled the farmers with a sug- 
gestion for agricultural credits, the democrats could do no less; but it 
is not clear why thev felt compelled to imitate the republican plank so 
closely. It’s the same old story; put off action to go abroad to look into 
the matter, when we have all the data at hand. The democrats could 
so easily have taken the wind out of the sails of their opponents, in this 
farmers’ plank, by definitely resolving to do something at once and not 
merely to za/k about doing it; hence their failure to adopt definite lan- 
guage is inexplicable. Instead of being progressive, the monetary 
plank is excessively conservative. 


Independence of How an objectionable example may be used to 
Financial Journals. propagate undesirable results was shown in 
the Pennsylvania Bankers’ Convention, where 


ae 


an attempt was made to tie up the Association to an organ,’’ the same 
as was done by the American Bankers’ Association without the consent 
of its members. At -a moment when the Pennsylvania men were not 
giving close attention, a resolution was passed designating a weekly 
publication in Pittsburg as the official organ of the Association; when 
they woke up to what this meant the action was speedily reversed and 
a resolve providing merely that the Secretary use the publication to 
print the official notices, passed instead ; which is of course quite a dif- 
ferent matter. 

It the financial publications of the country were to become organs, 
the utility of financial journalism would be ended. It is inevitable that 
a subsidized organ, say of an association, degenerates into a mere tooter 
for a coterie, the one that happens to be in power. Individualism and 
independence are gone and there is no salt left in the journal so sub- 
sidized. We are glad that the Pennsylvanians did not make the mistake 
and that the publication in question remains independent. That this is 
the consensus of opinion is shown by the following excerpts: 

From the Finaucial Age. 

It is claimed by many that even the publication of an official medium 

by the secretary of a bankers’ association is not only not to the advan- 
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tage of the association, but it is a positive detriment. Some go as far 
as to say that the publication of the Journal of the American Bankers’ 
Association, which is an official medium operated by the association, has 
caused more dissention among the rank and file than any other single 
cause. 

’ It is quite human to believe that some of the “* official organs’’ are 
used for the purpose of perpetuating the tenure of office of certain offi- 
cials and for the advancement of the pet schemes and personal glorifica- 
tion of those who control the columns of the medium; andas the © outs’’ 
always outnumber the “‘ins,’’ it is a safe bet that if a vote was taken 
among the entire membership as to the continuance of the medium, the 
verdict would be overwhelmingly against it, particularly if the voting 
lay members realized that they were paying dearly for the popularity of 
those who were constantly being “‘ mentioned’’ in the medium. 

As before stated, some State bankers’ associations have “‘ official 
organs’’ as well as the American Bankers’ Association, but in each case 
these mediums are operated solely in the interests of the association, 
and are not private enterprises. They are, therefore, not factors in the 
business life of the nation, but mediums inspired by the officials of the 
organizations which they represent. Any opinion expressed in their 
editorial columns must of necessity be biased by their control. It there- 
fore appears that if an independent medium accepts the implied honor 
of being the authorized official organ of a bankers’ association or any 
other organization, its usefulness as a newspaper ceases and it enters 
the category of proscribed mediums, without scope, weight or influence. 

From the Financier. 


No independent paper can afford to be an exclusive official organ of 
any interest, first because its utterances might at times be represented 
as those of the organization in quéstion, and secondly because courtesy, 
if nothing more, might hamper free expression of opinion by the paper 
itself. The Pennsylvania Association very neatly avoided this possibil- 
ity by limiting the matter of officialism to what its secretary or other 
officers insert over their signature. 


The Money Trust After making a somewhat spectacular showing 
Inquiry. in New York City, the Pujo Committee has ad- 
journed its pursuit of the legendary monster— 
the money trust—until after the presidential election, fearing that its 
workmight be used detrimentally inthe campaign. But detrimentally to 
whom? Tothe people? Oh, no! but tothe politicians. And such be- 
ing the case the people can of course wait; a little more waiting won't 
hurt them, in the opinion of the politicians ; and the dear people are 
quite used to waiting, so that perhaps they rather enjoy it. 

The Committee found out “‘ officially ’’ something about the Clearing 
House and the Stock Exchange ; also how the Secretary of the Treasury 
acts in case of a panic. It was perhaps well to get all these things in 
the record, although none of them were actually new. The one thing 
that came unexpectedly was the categorical charge by President A. 
Barton Hepburn of the Clearing House, that most of the evils which the 
Committee was trying to find out about are due to the negligence of 





EDITORIAL. 569 


Congress in failing to reform the antiquated currency and banking laws. 
Having said exactly that on more than one occasion in these pages, we 
naturally feel very thankful to Mr. Hepburn, for voicing the same 
views courageously and without mincing words, before the Committee. 
The more this is driven home to the legislators the better it will be. 
We shall therefore continue to ** rub it in.’’ 


The Committee’s General Counsel Paton has written an elaborate 
Powers. and comprehensive opinion upon the power of 
Congressional Committees to investigate subjects 
such as those to which answers were required by the letters sent to the 
banking institutions by Chairman Pujo. The opinion appears to be 
quite conclusive in the present status of the laws. It is to be borne in 
mind that a committee of one HouSe does not have the power of Con- 
gress; that a resolution even of both Houses of Congress is not a law ; 
the President’s approval is required to make it so; hence the distinc- 
tions must be drawn quite closely. This Mr. Patondoes. What acom- 
mittee might do if Congress, in the exercise of its full constitutional 
powers, legislated, with the President’s approval, is another matter, at 
present purely academic. But it is quite clear that as between the Na- 
tional Government and the States, the former has exclusive power over 
all questions affecting the money of the country, whether it is affected 
by State or National corporations. But this power has not up to date 
been fully assumed by the requisite legislation in Congress. 


BANKING LAW. 


Joint and trust deposits still continue to present legal 
knots for the courts to untie. In this issue, at page 
586, we publish the decision of the Prerogative Court of New Jersey in 
the matter of Behring’s Estate, 82 Atl. Rep. 931, wherein the following 
facts appeared: Catherine Behring, having a savings bank deposit in 
her own name, went to the bank with her daughter, Dora Kron, and 
had the daughter’s name entered in the book so that the account ap- 
peared payable to ‘‘ Catherine Behring or Dora Kron: This was done, 
as the daughter testified, to enable the daughter to draw the money in 
case of ‘‘ anything happening.’’ ‘The bank book was kept in a satchel 
and remained in the possession of the mother until the day of her death. 
On that day the mother called the daughter to her, handed her the satchel 
and said: ‘‘ My bank book is in here.’ The daughter, without open- 
ing the satchel, placed it under the bed, and did not remove the bank 
book from the satchel until a week later. 

It was held that the evidence did not establish a gift, either inter 
vives Or causa mortis, to the daughter. There was no intent to make 
a gift as it clearly appeared that the daughter’s name was placed in the 


Joint Deposit. 
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book merely for the purpose of enabling her to act as the mother’s agent 


in drawing money. 
Sai 


Right of Bank to At common law a harsh rule regulated the lia- 

Recover Money Paia bility of a bank which paid the check of a de- 

on Forged Check. positor bearing a forged signature. It could 

not charge the amount against the depositor’s 

account. And it could not recover the money from the person to whom 

payment was made, no matter what the circumstances, provided that 
such person was guilty of no fraud. 

The courts reasoned that the bank ought to know its depositor’s sig- 
nature and laid down the rule that it was bound to know its depositor’s 
signature. Ifa bank could not recognize the signature of its own de- 
positor, no one else could be expected to. And so the bank paid a forged 
check at its peril. If A forged the signature of B on a check and trans- 
ferred the check to C for value, and the bank discovered the forgery be- 
fore paying the check, C, of course, had no rights agairst any person 
except the forger on the instrument. But, if the bank, believing the 
check to be genuine paid it to C, he was allowed to retain the money. 
It made no difference that the forgery was clever and calculated to de- 
ceive the most careful. Nor did it make any difference that C was 
careless or unbusinesslike in taking the check without inquiry. If C 
got the money he could keep it. 

In some jurisdictions the rigorous rule of the common law is still en- 
forced. In others it has been modified. For instance, in some states, 
if the drawee bank has not been negligent in paying a forged check, and 
if allowing it to recover the money from the person to whom payment 
was made, places that person in no worse position than if payment had 
been refused at the time of the presentment of the check, then the bank 
is allowed a recovery. 

The latest decision which involves a modification of the rule which 
denies the right of a drawee bank to recover the money it has paid on 
a forged check comes from South Carolina. It is the case of Newberry 
Savings Bank v. Bank of Columbia, 74 S. E. Rep. 615, on page 582 of 
this number. The facts were as follows: On March 21, 1907, a man, 
who represented himself to be R. L. Crooks, and who had in his posses- 
sion a depositor’s pass-book, issued to R. L. Crooks by the Newberry 
Savings Bank, went into the bank of Columbia and asked to have cashed 
a check for $100, purporting to be signed by Crooks in favor of the Bank 
of Columbia on the Newberry Savings Bank. The cashier of the Bank 
of Columbia called up the savings bank and was told that the check was 
good. The check was eventually paid by the drawee savings bank. 
The Bank of Columbia later cashed another check for $150 under like 
circumstances. More than a year after these transactions, the real 
Crooks had occasion to go to the Newberry Savings Bank and it was 
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then learned for the first time by the parties interested that the checks 
were forgeries. Demand was then made by the savings bank upon the 
Bank of Columbia for repayment. The demand being refused, this 
action was started. 

In allowing. the savings bank to recover the court said: “‘The defen- 
dant (Bank of Columbia) had been negligent in failing to have the 
drawer of the checks identified, and had lulled the plaintiff (Newberry 
Savings Bank) into confidence and repose by presenting the check as 
genuine. The plaintiff had nothing to arouse its suspicions or suggest 
examination afterwards until it actually discovered the forgeries, and it 
then immediately notified the defendant.’’ 


a It is very common nowadays to provide by 
Certificate of Deposit statute that the stockholders of a corporation 
a Depositor? shall be responsible to the creditors, upon 
the insolvency of the corporation, in an 
amount equal to the par value of their stock. A statutory provision is 
necessary to create such a liability. At common law, after the stock- 
holders paid for their stock, they were under no further responsibility. 
A partner could be held to the full extent of his personal possessions by 
the creditors of the firm, and he can today for that matter. But when 
a corporation is formed a new entity is brought into being, the fictitious 
corporate person. Persons who deal with the corporation are supposed 
to do so on the basis of what the corporation itself has not what the indiv- 
idual stockholders may have, in property. Soit has become customary 
to fasten a modest liability upon stockholders through the medium of 
legislation, as a sort of tax upon the privileges. and immunities which 
they enjoy as a result of incorporation. 

Bank stockholders are very seldom overlooked in this matter of sta- 
tutory liability. The Constitution of South Carolina, for instance, pro- 
vides that ‘‘ stockholders in banks or banking institutions, shall be liable 
to depositors therein, in a sum equal in amount to their stock, over and 
above the face value of the same.’’ This provision clearly does not 
benefit creditors other than depositors. One who had sold a bank a 
quantity of supplies, and was still unpaid at the time of the bank’s failure 
would certainly have no recourse against the stockholders under this 
provision. He would be a depositor in no sense of the word. 

The question has recently arisen as to whether the holder of a certi- 
ficate of deposit is a depositor within the meaning of this provision. And 
the Supreme Court of South Carolina has answered the question in the 
affirmative in the case of J. H. Wilkes & Co. v. Arthur, 74 S. E. Rep. 
361, a recent decision which may be found on page 591 of this issue. 
The language used by the court discloses the grounds upon which this 
conclusion was reached: “ The framers of the Constitution did not con- 
template fine spun distinctions between those depositing money in the 





572 THE BANKING LAW JOURNAL. 


bank, subject to draft, and those receiving time certificates for their de- 
posits; nor the characteristics of a deposit and those of a promissory 
note. It makes no difference how much similarity there may be between 
a time certificate of deposit and a promissory note, it does not prevent 
the person receiving the certificate of deposit from still occupying the 
relation of a depositor. No authority has been cited and we do not be- 
lieve any can be found, sustaining the proposition that a party deposit- 
ing money in a bank in the usual couse of business, and accepting a time 
certificate of deposit, is not to be regarded as a depositor.’’ 


The Index-Digest. The subscription list to the Index Digest has al- 

ready reached gratifying proportions and is daily 
growing. We believe that, not only every subscriber, but every banker, 
should have a copy of the Digest. Every volume of the BANKING Law 
JOURNAL represents a year’s research into the law of banking; and the 
Digest includes twelve and a half volumes of the JouRNAL. It presents 
in logical arrangement between two and three thousand decisions of im- 
portance to bankers and that statement in itself, without further explana- 
tion, indicates the value of the Digest as a book of reference. 


Holders in Due The advantages of negotiability run only to those 
Course. who are holders in due course. A _ negotiable 
promissory note in the hands of one not a holder 
in due course carries no better title than an assignment of account or any 
other non-negotiable document. And the variety of circumstances 
which will deprive the transferee of a bill or note of the character of a 
holder in due course is unending. On page 595 of this number is the 
decision of the Supreme Court of Nebraska in the case of First National 
Bank of Shenandoah v. Kelgord, 135 S. W. Rep. 548, where the holder 
of a note was denied the privileges and immunities of a holder in due 
course because of an improper indorsement on the note. 

The note was made by the defendant to the order of ‘‘The Wonder 
Stock Powder Company.’’ It was indorsed ‘‘James ].Doty, Prop.’’ The 
petition alleged that Doty was the owner and proprietor of the Wonder 
Stock Powder Company. But it was not shown whether the payee com- 
pany was acorporation of which Doty owned all the stock, or whether 
it was a trade name which Doty had adopted under which to transact 
business. This indorsement, the court held, was clearly insufficient to 
constitute the plaintiff a holder in due course, for it was not shown that 
the indorsement was that of the payee. The note was, therefore, open 
to defenses. And, it being established that the defendant, who could 
neither read nor write English, signed the note believing it to be an 
order for stock food, it was held that the plaintiff could not recover. 
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Delay in Presenting A bank which receives a certificate of de- 

Certificate of Deposit. posit for collection should immediately pro- 

ceed to collect. If it holds the certificate 

for a period of time it becomes the owner and has no recourse against 
anyone except the issuing bank in case of non-payment. 

In the case of Bank of Mt. Airy v. Greensboro Loan & Trust Co., 
74S. E. Rep. 746, on page 599 of this number, it appeared that a certi- 
ficate dated November 23, 1910, bearing interest if held three months, 
was indorsed and transmitted to a bank for collection on January 17, 
1911. The bank remitted the amount less exchange, but retained the 
certificate thirty-six days before presenting for payment, presumably 
for the purpose of collecting the interest. When the certificate was 
presented payment was refused and an action against the indorser was 
commenced. It was held that the bank had by the delay in presentment, 
made the certificate its own, and that it had no recourse against the in- 


dorser. 
—_—! 


Bank’s Stock Lien /! many states banks and other corporations 
in Pennsylvania. have a statutory lien on the shares of corporate 
stock outstanding, for any debt owing from the 
holder of record of the stock to the corporation. The lien being yiven 
by statute every one is presumed to have knowledge of it and one who 
purchases stock from a holder, who is indebted to the corporation, takes 
it subject to the right of the corporation to refuse a transfer of the stock 
until the debt is paid. Where nolien is granted by statute corporations 
often adopt a by-law creating a lien, but this is less effective than the 
statutory lien for the reason that no stranger to the corporation is pre- 
sumed to have a knowledge of its by-laws, and the bank, or other cor- 
poration, can enforce such a lien against a transferee of stock only where 
it can be shown that such transferee had notice thereof. 

In Pennsylvania, banks were at one time under the provisions of the 
act of 1876, given a statutory lien. But, it has been decided recently 
that the lien was taken away by a subsequent statute, enacted in 1895. 
The text of the statutes referred to and the opinion of the court may be 
seen by referring to the Pennsylvania decision in bank of Millvale v. 
Ohio Valley Bank, 82 Atl. Rep. 1115, on page 596 of this issue. 

In the opinion it was said: ‘‘ It has not been the policy of the law to 
encourage loans by banks of discount and deposit to their stockhold- 
ers. It is specifically provided that a bank shall not take as_ ecurity 
for any loan or discount a lien on any part of its capital stock, but 
the same security, both in kind and amount, shall be required of 
persons, shareholders and nonshareholders. Clearly the purpose of the 
act of 1895 was to facilitate the transfer of stock, not only to a purchaser 
in ordinary course, but to a pledgee and to a purchaser at a sale had 
upon a pledge given in security for a debt. It gives an absolute right 
ot sale inconsistent with the right of the bank to refuse a transfer or to 
retain the stock until the dividends, interest, and profit shall discharge 
an indebtedness due by the stockholder, and the provisions of section 21 
of the act of 1876 are necessarily repealed.’’ 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


VII. PRESENTMENT FOR PAYMENT (Continued). 


3 31. When Presentment Not Required to Charge Drawer. 
3 32. When Presentment Not Required to Charge Indorser. 
$ 33. Where Delay in Making Presentment is Excused. 


§$ 31. When Presentment Not Required to Charge Drawer.—In the 
preceding sections on the law of presentment for payment we have en- 
deavored to set forth the legal requirements, under different circumstan- 
ces, of a valid presentment for payment. There are many instances in 
which it would be inequitable to rigidly apply the rules which regulate 
presentment and in such cases the rules are relaxed. For instance, where 
a drawer has no right to expect that the drawee or acceptor will pay the 
instrument it would be manifestly unfair to require the holder to go 
through the useless ceremony of presentment so far as his rights against 
the drawer are concerned. And section 139 of the Negotiable Instru- 
ments Law provides that, in cases of this kind, presentment for payment 
is not necessary in order to enable the holder to charge the drawer. 

Where a man draws his check on a bank to pay a debt, having no 
funds to his credit, or where, having funds at the time, he withdraws 
them before the check is presented for payment, he will be liable to the 
holder of the check though tlfe latter cannot show that he made a demand 
of payment, Fletcher v. Pierson, 69 Ind. 281, 23 B. L. J. 690. And 
in Emery v. Holson, 63 Me. 32, it was also held that, where the drawer 
has withdrawn his deposit against which the check was drawn, a failure 
to present for payment will be excused. 

But, want of funds in the hands of the drawee is no excuse for failure 
to present a draft, if the drawer has a reasonable expectation that the 
draft will be accepted and paid. Knickerbocker Life Insurance Co. v. 
Pendleton, 112 U. S. 708, 28 L. Ed. 866. 

The rule as expressed in 1 Parsons on Bills and Notes 532, is as fol- 
lows: ‘‘ The true test, in our opinion, in each case is this: Had the 
drawer, under the circumstances a right todraw? This depends upon 
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the fact whether he had a reasonable ground to expect that the bill would 
be honored or not. If he had such a reason to expect it to be honored 
he is entitled toa regular presentment and notice of refusal to accept 
or pay, and if not so entitled he cannot complain either for negligence 
in presenting and forwarding notice or for an entire neglect to do either.’’ 

Beauregard v. Knowlton, 156 Mass. 395, 23 B. L. J. 690, is a case 
which involves the rule under discussion. A had no funds in a bank 
and no authority from the bank to draw on it. B, however had an ac- 
count with the bank, and had given the bank authority to pay and charge 
to his account checks signed by A, and the bank had been in the habit 
of so doing. -An action was brought against A by the payee of three 
checks aggregating $500. The deposit of B was never sufficient to pay 
any one of the checks, and the bank had no authority to allow the ac- 
count of B to be over drawn by such checks. There was no evidence 
that the bank had ever pursued such a course. It was held that, under 
the circumstances, the plaintiff was excused from presenting the checks 
and that the defendant was liable. When the defendant drew the checks 
he knew they would not be paid if presented, as well as if there had been 
no arrangement as to his checks between the bank and B. Notice of 
non-payment would have given him no new knowledge. The present- 
ment of either of the checks would not have entitled the plaintiff to de- 
mand from the bank the actual balance to the credit of B. In short the 
facts showed that no loss happened to the defendant by the failure to 
present. 

The proposition that the drawer of a draft is liable without proof of 
presentment and notice of dishonor, where he had no reasonable ground 
to believe that the draft would be honored, is supported by the decision 
in Kimball & Mitchell v. Bryan, 56 Ia. 632. The draft was drawn by 
the defendant on one Brazill. The defendant’s answer showed that, in 
drewing the order, he relied upon the proceeds of a coutract which he 
had entered into with Brazill. But, according to the terms of that con- 
tract Brazill was to turn out ‘notes without 1ecourse. Said the court: 
' We are unable to discover any ground upon which the defendant could 
reasonably have supposed that the drawee, Brazill, would honor an order 
payable in money. We do not say that there must necessarily be money 
in the hands of the drawee to give the drawer a righttodraw. Wecan 
conceive of other circumstances which would probably be deemed suffi- 
cient. But the circumstances of this case, we think, prec'ude the sup- 
position of a right todraw. Indeed the defendant in his answer says 
that the order was intended as nothing more than an assignment to the 
plaintiffs of an interest in the contract between him and Brazill. Being 
drawn for money it is safe to say that the defendant did not expect that 
Brazill would honor it upon presentment, and the evidence shows that 
Brazill refused so to do.’’ Judgment was accordingly given in favor of 
the plaintiff. ; 





576 THE BANKING LAW JOURNAL. 


§ 32. When Presentment Not Required to Charge Indorser.—There 
are also instances wherein presentment is not required to charge the in- 
dorser of a negotiable instrument. As expressed in section 140 of the 
Negotiable Instruments Law the rule is as follows: ‘‘ Presentment for 
payment is not required in order to charge an indorser where the instru- 
ment was made or accepted for his accommodation, and he has no rea- 
son to expect that the instrument will be paid if presented.’’ 

This section was referred to in the case of McDonald v. Lucken- 
bach, 170 Fed. Rep. 434, 26 B. L. J. 752. There it appeared that the 
president and secretary of a corporation, acting in their official capacity, 
executed a corporate note, on the back of which they indorsed their in- 
dividual names. The note was not presented for payment, nor was 
notice given tothe indorsers. This was relied upon as a defense in the 
action subsequently brought against the secretary on the note. The 
plaintiff contended that the defendant was actually liable and that pre- 
sentment was therefore unnecessary. But, if the defendant could be 
treated as an indorser, then the contention was that notice was unneces- 
sary because the indorsers were the real parties in interest and the 
name of the corporation was used only for the purpose of carrying out 
the transaction between the indorsers and the lender. The indorsers 
knew that there were no other parties who could pay the note in any 
capacity but themselves, and they had all the information which they 
could have received if every formality required by law had been ob- 
served. In short the claim was that the note was made for the accom- 
modation of the indorsers. 

But this contention did not convince the court. It was true, the 
court admitted, that the the indorsers were officers and stockholders in 
the corporation which made the note; that they were interested in the 
success of the corporation; and that they constituted the management 
of the corporation. But the evidence tended to show that the payee of 
the note had no other thought than that the security he held was what 
it purported to be on its face, i. e., the primary liability of the corpora- 
tion, as maker, and the secondary liability of the parties, who placed 
their signatures on the back of the note, as indorsers. No apparent 
eagerness or zeal, on the part of the indorsers and the payee, to raise 
money for the needs of the corporation, could obscure or contradict the 
evident intention that the form of the contract and the liability of the 
parties thereto should be other than as indicated on the face of the in- 
strument itself. ‘‘In transactions of this kind,’’ said the court, ‘‘the 
corporate entity is as distinct from its officers and directors as it is from 
third persons with whom it transacts business, and stockholders 
or directors who lend their individual credit to the corporation of 
which they are members, by indorsement of negotiable paper, or other- 
wise, are entitled to the same rightS and immunities which attach to the 
status of indorser or surety, as where third parties have assumed those 
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liabilities.’’ And so it was held that, in this case, presentment for pay- 
ment was necessary to charge the indorser. 


$ 33. Where Delay In Making Presentment Is Excused.—There are 
a number of cases in which, while the circumstances do not warrant en- 
tirely excusing a presentment, there are facts present which relieve the 
holder from presenting the instrument for payment on the very day of 
maturity. 

We find the rule set forth in section 141 of the Negotiable Instru- 
ments Law, which reads as follows: ‘‘ Delay in making presentment 
for payment is excused when the delay is caused by circumstances be- 
yond control of the holder and not imputable to his default, misconduct 
or negligence. When the cause of delay ceases to operate, presentment 
must be made with reasonable diligence.’’ 

The cases which come up under this section usually involve an attempt 
to make presentment in due time through the medium of the mails. Or- 
dinarily any failure to present a note at the proper time, by reason of 
the negligence of the agent, would discharge an indorser, but where 
the holder makes use of the mails for the purpose of transmitting the 
note to the proper place in season to have a legal demand made, with- 
out any negligence on his part, he will not lose his remedy against 
an indorser, if through accident or disorder, or the negligence or mis- 
take of the post office clerks, the note does not reach its destination in 


time for demand to be made on the day of maturity. 1 Parsons on Bills 
& Notes 461. 


Windham Bank v. Norton, 22 Conn. 213, a case decided long before 
the adoption of the Negotiable Instruments Law, is a good illustration. 
A draft was drawn upon and accepted by a firm in Philadelphia, payable 
at a bank in that city on the 2d day of June, 1849. It was indorsed by 
the defendants tothe plaintiffs in February of that year. The draft was 
during the same month indorsed to a New York bank for collection. At 
that time there were two mails leaving New York each day for Phila- 
delphia, one at 9 A. M. and one at 4 P. M., due in Philadelphia five 
hours after their departure. On the morning of June 1st the draft was 
enclosed in an envelope properly addressed to the bank at which it was 
payable and placed in the post office in time for the afternoon mail for 
Philadelphia. This mail arrived in Philadelphia in time but the bags 
containing the Philadelphia letters were, through an error of the New 
York post office clerks, marked to be forwarded to Washington. The 
mistake was discovered in Washington and the mail was returned to 
Philadelphia, arriving there on June 3d. On the 4th of June the note 
was presented and protested for nonpayment. In deciding that the 
circumstances excused presentment on the day of maturity the court 
said: “‘ The only remaining inquiry is, whether the plaintiffs are charge- 
able with negligence for not forwarding the draft in question by an earlier 
mail from New York to Philadelphia.’’ 
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The following quotation is taken from the opinion of the court: ‘‘ It 
was sent by the usual, regular and proper mode. It was deposited in 
the post office in season to reach the place where it was payable before 
it fell due by the regular course of the next mail, and there was no 
reason to believe that it would not be there duly delivered. It was actu- 
ally sent.by that mail, and, but for the mistake of the postmaster where 
it was mailed, in mis-directing the package containing it, would have 
reached its proper destination, and been received there in season for its 
presentment where due. It in fact reached that place when it should 
have done; but was carried beyond it, in consequence of that mistake. 
If that mistake could not be foreseen or apprehended by the plaintiffs, 
it is not reasonable to require them to take any steps to guard against 
it. Indeed, they could not have done so, as they had no control or 
supervision over the postmaster. They had a right to presume that 
the latter had done his duty. They could not know that he had mis- 
directed the package until it was too late to remedy the consequences. 
The occurrence of the draft being sent beyond its place of destination 
was, therefore, so far as the plaintiffs were concerned an unavoidable 
accident.’’ 

Another instance of excusable delay is found in the case of Pier v. 
Heinrichshoffen, 67 Mo. 163. It there appeared that the holder of a 
note payable in a distant city, sent it by mail for collection to a bank in 
that city, in ample time to reach its destination by ordinary course of 
mail before maturity. When the lett.r, containing the note reached the 
city, the bank had made an assignment, and, the address of the holder 
being printed on the envelope, the postmaster at once returned it with 
the notation “‘ bank failed.’’ The holder, on the day of receiving the 
note back, mailed it to another agent in the city where it was payable 
and it was presented and protested for nonpayment the day on which 
it was received, which, however, was several days after maturity. The 
action was brought against the indorsers of the note. They contended 
that there was a lack of diligence in not sending the note in time to guard 
againsi such contingencies as the evidence disclosed, and-that the action 
of the postmaster in the premises was not a sufficient excuse for the failure 
to present on the day of maturity. 

In holding that the indorsers were not discharged the court said: “‘The 
letter containing the note was not misdirected; it was properly directed 
and actually reached St. Paul in time, and but for its unauthorized re- 
turn by the postmaster, the probabilities are that some agent or rep- 
resentative of the suspended bank would have received it in time to make 
presentment, as the testimony tends to show that the representatives of 
the bank continued to receive letters addressed to it, after its suspension. 
The holders, therefore, exercised due diligence in sending the note when 
they did; its arrival in time demonstrates that fact, and they are not re- 
quired to make provision in advance for possible, but unanticipated sus- 
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pension of the bank of St. Paul before arrival of the letter, or for an un- 
warrantable interference with the same by the public officer in charge of 
the mails, after itsarrival. Weare of the opinion, therefore, that under 
the circumstances of this case the demand was seasonably made.’’ 

In the case of Aebi v. Bank of Evansville, 124 Wis. 73, it was held 
under the circumstances following that the indorser was discharged by 
delay in presenting. The bank received a theck on September 21st, 
mailed it on the same day to the drawee bank located in a city seventeen 
miles distant. It gave the matter no further attention until about 
October 1st when it learned that the check was lost and had not reached 
its destination. It did not notify the payee until October 19th, and pre- 
sentment of a duplicate was not made until October 26th when payment 
was refused, because the drawer then had no funds in the bank. It ap- 
peared that if the check had been presented prior to October 23rd it 
would have been paid. 

The only excuse suggested was the loss of the check. ‘‘ If it be con- 
ceded’’ said the Court, “‘that the defendant was guilty of no negligence 
in adopting the United States mails as a method of transmission nor in 
sending the check through tothe bank upon which it was drawn, thus tak- 
ing chances of acquiring prompt knowledge whether it was honored or dis- 
honored when it reached the payee, nevertheless, it is excused from mak- 
ing presentment and demand only solong as, consistently with reasonable 
diligence, it was prevented by the loss of the check. It would seem doubt- 
ful whether defendant could claim in the exercise of due care to have 
been so prevented, even during the ten days which it waited after mail- 
ing the check before making any inquiry about it and before learning of 
its loss. By ordinary course of mail the check should have reached the 
Brodhead Bank as early as the 23rd, and, unless there was some diffi- 
culty, plaintiff should have been notified of its payment or refusal at least 
as early as the 24th of September. 

‘“ We shall not deem it necessary to decide whether it was the duty 
of the defendant to make inquiry immediately upon failure to receive 
such notification in such ordinary course of mail. Even if that were so, 
it would receive notice of the failure of the check to reach its destina- 
tion some time about the 1st of October. Upon learning that its attemp- 
ted presentment by mail had failed and that the check was lost, at least 
for the purposes of immediate presentment, defendant had the opportu- 
nity and owed the duty to at once make substituted presentment and de- 
mand by means of a copy or sufficient description of the check, and in 
case of non-payment, to give notice to the indorser.’’ 

(To be Continued.) 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TRUST DEPOSIT. 


Hemmerich v. Union Dime Savings Institution, New York Court of Appeals. April 30, 1912. 
98 N. E. Rep. 499. 


A father deposited money in a savings bank in his name ‘‘in trust for” his child 
and delivered the pass book to the child. Later the depositor disappeared. In an 
action on behalf of tne child against the bank, to which the depositor was not a 
party, it was held that it was not established that an unconditional gift had been 
made and that the beneficiary could not recover the deposit from the bank. 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by Anna Hemmerich, by Kate Hemmerich, her guardian ad 
litem, against the Union Dime Savings Institution. From a judgment 
of the Appellate Division, First Department (144 App. Div. 413, 129 N. 
Y. Supp. 267), unanimously affirming a judgment dismissing the com- 
plaint, plaintiff appeals. Affirmed. 


CHASE, J. This is an action at law by Anna Hemmerich, an infant, 
to recover a deposit of $1,000 and interest held by the defendant and 
made inits bank by William Hemmerich. The deposit was made in 
the name of ‘‘ William Hemmerich in trust for Anna Hemmerich,’’ 
and the usual passbook was taken therefor by him in thatname. It ap- 
pears from the evidence produced in behalf of the plaintiff that William 
Hemme rich at and prior to the time of making such deposit was employed 
as a cook and lived with his wife and two children, Anna, the plaintiff, 
then aged 10 years, and Margaret, then aged 7 years, in a tenement 
house in the city of New York. In the early part of the year 1907, he 


Note.—This decision affirms the Appellate Division, 129 N. Y. Supp. 267. The opinion of the lower 
court is published in 28 B. L.J. 591 (July, 1911). 
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received by inheritance from his mother, $10,000 from Germany. On 
the morning of March 7, 1907, he told his wife that he was going to the 
Union Dime Savings Institution and put $1,000 in trust for each of the 
children. He said: ‘‘ He was the trustee, and he was to be the trustee.’’ 
His wife testified that when he returned on the sameday: ‘‘ He handed 
the books to the children, and they gave them to me. He was present 
when they gave them to me. I was in the habit of keeping things for 
safety, ina bureau drawer, locked. That had been my custom for some 
time, and my husband knew of that place, and he would sometimes give 
me things of his own to put in that drawer ; that was the place where I 
and my husband kept anything that was valuable.’’ The plaintiff, re- 
ferring to the time when her father returned on March 7, 1907, testified 
as follows: ‘“‘ My father said, here is a present of a thousand dollars 
each. I deposited the money in the bank for you, and here is your bank 
book. Heatthe time handed methis book. At the time that he handed 
me the book he handed my sister Margaret her boak. I gave my book 
tomamma. I said, ‘Mamma, here, keep it for me.’’’ Within about a 
month thereafter, William abandoned his family, and they have not seen 
him since. At the time he deposited the $1,000, in trust for Anna, he 
deposited $1,000 in the same bank in the name of ‘* William Hemmerich, 
in trust for Margaret Hemmerich,’’ and also $2,000 in his individual 
name. Although his family have not seen him since he left them in 
April, 1907, the $2,000 deposited in the defendant bank in his own name 
was thereafter withdrawn from the bank by him from time to time ; the 
last draft therefrom, closing the account, being July 18, 1907. 

The plaintiff insists that the evidence establishes a revocation of the 
trust and a complete and unconditional gift to her of the deposit. Such 
a gift of an indebtedness represented by such an account should be es- 
tablished by clear, convincing, and satisfactory evidence. 

The deposit was made in the form in which it appears, deliberately, 
and in accordance with the depositor’s express intention. His alleged 
statement to his children when he returned from the bank with the bank 
books was, “‘ I deposited the money in the bank for you.’’ The words 
used by him under the circumstances disclosed simply mean that he had 
made a deposit in trust for each of them. The testimony,. including 
the surrounding circumstances, would not sustain a finding that the trust 
was revoked and surrendered or that there was a gift free from the trust. 
The intention of depositors making deposits in savings banks, in the 
form of trusts for others, and the purpose of the trusts when they are es- 
tablished, are frequently open to controversy. 

A gift in the form of a trust always involves the intention of the 
donor. There arises, first, the question whether the trust is tentative 
or irrevocable, and if it is found to be irrevocable, there follows the 
further question as to the terms of the trust. The intention of the 
donor being the controlling factor, it is difficult to make general rules 
as a guide in the consideration of such trusts. In such cases the only 
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writing generally existing showing the trust is found in the few words 
connected with the name of the depositor on the pass book. It is the 
failure by depositors to express their intention in writing that makes 
the disputes socommon. Some general rules relating to such deposits 
have been found to be practical. This court, in Matter of Totten, 179 
N. Y. 112, 125, 71 N. E. 748, 752 (70 L. R. A. 711, 1 Ann. Cas. 900), 
after discussing at some length the question of savings bank deposits by 
a testatrix whose estate was under consideration, say: ‘‘ After much 
reflection upon the subject, guided by the principles established by our 
former decisions, we announce the following as our conclusion: A de- 
posit by one person of his own money, in his own name as trustee for 
another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at 
will, until the depositor dies or completes the gift in his lifetime by some 
unequivocal act or declaration, such as delivery of the passbook or notice 
tothe beneficiary. Incase the depositor dies before the beneficiary with- 
out revocation, or some decisive act or declaration of disaffirmance, the 
presumption arises that an absolute trust was created as to the balance 
on hand at the death of the depositor.’’ 

We purposely refrain from making, in this opinion, further general 
statements relating to the rights of parties interested in savings bank 
trust deposits. The rights of trustee and beneficiary in this case can be 
best deternimed after a full opportunity for each to be heard. 

The facts presented by the plaintiff in this action, and such other 
facts and circumstances as can be produced by her, may be sufficient to 
sustain an action in equity against the trustee and the defendant, to de- 
termine whether an irrevocable trust has been created, and, if so, the 
terms of such trust, and if the facts established in the action authorize 
it, the enforcement of the trust. 

The complaint was properly dismissed, and the judgment should be 
affirmed, with costs. 


DRAWEE BANK MAY RECOVER MONEY PAID ON A 
FORGED CHECK. 


Newberry Savings Bank v. Bank of Columbia, Supreme Court of South Carolina, April 11, 1912. 
748. E. Rep. 615. 


A drawee bank which pays a check bearing a forged signature may recover the 
amount where it was paid to a bank which took the check from the forger and made 
no effort to identify him. The rule that a bank must know its depositor’s signature 
does not apply in such a case. 


Action by the Newberry Savings Bank against the Bank of Col- 
umbia. From a judgment on a directed verdict for plaintiff, defen- 
dant appeals. Affirmed. 

Woops; J. In this case the circuit judge directed a verdict in 
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favor of the plaintiff. As the main question involved in the appeal 
is whether there was any view of the evidence which would have 
warranted a verdict for the defendant, we state the evidence from 
the defendant’s standpoint. 

On March 21, 1907, a man, who represented himself to be R. L. 
Crooks, and who had in his possession a depositor’s passbook issued 
to R. L. Crooks by Newberry Savings Bank, went into Bank of Col- 
umbia and asked to have cashed a check purporting to be signed by 
Crooks for $100 in favor of Bank of Columbia on Newberry Savings 
Bank. Mr. Gibbes, cashier of Bank of Columbia, asked Mr. Norwood 
cashier of Newberry Savings Bank, by telephone, if the check of R. 
L. Crooks on his bank for $100 would be good, and, on receiving an 
affirmative answer, cashed the check. The Bank of Columbia then 
indorsed the check: ‘‘ Pay any bank for account of the Bank of Co- 
lumbia. T. H. Gibbes, Cashier’"’—and sent it forward through its 
correspondent bank. The Newberry Savings Bank paid the check 
on its presentation by the Exchange Bank of Newberry. A second 
check for $150, dated April 1, 1997, was cashed by Bank of Columbia 
and paid by Newberry Savings Bank under like circumstances. In 
May, 1908, more than a year after these transactions, Crooks having 
occasion to go to the Newberry Savings Bank, the officers of that 
bank discovered that the man to whom the Bank of Columbia had 
paid the money was not Crooks, and that his name had been forged. 
Very soon after demand was made by Dr. McIntosh, president of 
Newberry Savings Bank, on the Bank of Columbia for the repayment 
of the money, and the demand was refused. 

Mr. Gibbes, cashier of the defendant bank, died before the trial; 
but other officers of the bank who were present and participated in the 
transactions testified that the drawer of the checks was a stranger, 
and they were unable to show that any identification was required 
of him. Notwithstanding this evidence of negligence on its part, 
the defendant bank contended that the cause should have been sub- 
mitted to the jury because of the negligence of the plaintiff bank: 
‘*(1) In not discovering the forgery more promptly. (2) In not no- 
tifying the defendant bank after the first forgery, in order that said 
bank might not have cashed the second or third forgery, and might 
have apprehended the forger and protected itself. (3) In not having 
or keeping the genuine signature of its customers, and in not com- 
paring the signature of its customer with such genuine signature. 
(4) In paying a check which contained a restricted indorsement only 
for collection without any effort to establish the genuineness of the 
signature. (5) Andthat defendant has been misled and has changed 
its situation for the worsein reliance upon the conductof the plaintiff.” 

In fixing the relations and obligations of the parties, we first con- 
sider the effect of the indorsement ‘* pay to any bank for account of 
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Bank of Columbia, S.C.’’ The undisputed proof was that this meant 
that the Bank of Columbia had not parted with the title to the check, 
but had only appointed the bank presenting the check its agent to 
collect. In this respect the case stands, therefore, precisely as if 
an officer of the Bank of Columbia had gone to Newberry and pre- 
sented the check as that of R. L. Crooks and demanded and received 
payment therefor. The case then comestothis: Does the person 
who has himself taken the check in his own favor, and who himself 
presents it and demands payment of the bank on which it is drawn, 
represent to the bank that the signature is genuine, and is he respon- 
sible if it turns out that the signature is not genuine and that he took 
no precautions to identify the person who signed it ? 

The person or bank to whom the money is paid, in such circum- 
stances, receives the money of another on the faith of an untrue rep- 
resentative that he has dealt with and received the check from the 
person whose name is signed toit. The rule that a bank should 
know the signature of its customers is not available to one who rep- 
resents to the bank that he holds inehis hand the check of the cus- 
tomer without having taken precautions to ascertain the identity of 
the person with whom he was dealing. The law is thus stated in 
Ford v. People’s Bank, 74S. C. 180, 54 S. E. 204, 10 L. R. A. (N.S). 
63, 114 Am. St. Rep. 986, 7 Ann. Cas. 744, quoting from National 
Bank v. Bangs, 106 Mass. 441, 8 Am. Rep. 349: ‘‘To entitle the 
holder to retain money obtained by a forgery, he should be able to 
maintain that the whole responsibility of determining the validity 
of the signature was placed upon the drawee, and that the negligence 
of the drawee was not lessened, and that he was not lulled into a false 
security, by any disregard of duty on his (the holder’s) own part, or 
by the failure of any precaution from which his implied assertion in 
presenting the check as a sufficient voucher the drawee had aright 
to believe he had taken.” This case is much stronger in favor of 
the drawee bank than the Ford Case, for there the bank which re- 
ceived the money did not take the draft from the person who signed 
it, but from an indorsee in the usual course of business. 

All of the authorities cited by the appellant relate to the obliga- 
tion of the payee bank to know the signature of its customers as 
against a bank not dealing with the drawer but taking the check by 
indorsement from others. 

None of them, and none that we have been able to find, exempt 
a bank from liability to refund money which it has received on a 
forged check taken by it directly from the forger. On the contrary, 
in Bank of St. Albans v. Farmer’s Bank, 10 Vt. 141, 33 Am. Dec. 188, 
the court said: ‘‘It seems now well settled that a person giving a 
security in payment or procuring it to be discounted vouches for its 
genuineness.” Same principle is laid down in Nat. Bank of America 
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v. Bangs, 106 Mass. 141, 8 Am. Rep. 349. The courts with practical 
unanimity go at least to the extent of holding that a bank which takes 
a forged check without taking due care to ascertain its genuineness 
must refund the money paid to it by the drawee bank. See note to 
First Nat. Bank v. Bank of Wyndmere, 10 L. R. A. (N. 5S.) 58. 

On the same reasoning the defendant cannot avail itself of the 
position that the plaintiff should have ascertained and given notice 
long before it did that the checks were genuine. The defendant had 
been nezligent in failing to have the drawer of the checks identified, 
and had lulled the plaintiff into confidence and repose by presenting 
the check as genuine. The plaintiff had nothing to arouse its sus- 
picions or suggest examination afterwards until it actually discovered 
the forgeries, and it then immediately notified the defendant. 

It thus appears that, disregarding all the evidence to which de- 
fendant objected, and considering only the facts proved or not dis- 
puted by the cefendant, the plaintiff is entitled to recover. This 
conclusion makes unnecessary the consideration of the exceptions 
alleging error in the admission of testimony. 

It is the judgment of this court that the judgment of the circuit 
court be affirmed. 

Gary, C. J., and Hypricx, Warts and Fraser, J. J., concur. 


HOLDER IN DUE COURSE —EFFECT OF NOTICE TO 
OFFICER OF BANK DISCOUNTING NOTE. 


American National Bank v. Ritz, Supreme Court of Appeals of West Virginia, April 26, 1912. 74 S. E. 
Rep. 679. 


The defendant signed notes as accommodation indorser at the request of the 
president of the plaintiff bank, which later discounted the notes, upon the 
understanding that they were to be indorsed also by other directors of the 
company which made the notes. The president of the plaintiff bank was also presi- 
dent of the maker, and was a director in each corporation. The notes were dis- 
counted without securing the other indorsements as agreed. It was held that, under 
these circumstances, the knowledge of the plaintiff's president as to the facts sur- 
rounding the defendant’s signature did not constitute notice to the bank and that 
the bank was a holder in due course and could recover. 


Rosinson, J. By this action in debt, the plaintiff bank seeks to 
recover from defendant the amount of two negotiable notes which he 
endorsed. The notes were made by the Southern West Virginia Fuel 
Company, and were discounted by the plaintiff for the benefit of that 
company. 

Fowler, at whose request defendant endorsed, was president of 
the fuel company, and also president of the bank—a director in both 
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corporations. Defendant also was a director in both corporations. 

Defendant filed a special plea in which he avers, substantially, 
that he was merely an accommodation endorser of the notes at the 
request of Fowler as president of the fuel company; that Fowler 
represented to him that the company was sorely in need of funds 
and money must be raised for its use by discounting notes; that he 
signed the notes with a distinct agreement between himself and 
Fowler that the other directors of the company would endorse them 
before they were discounted; that it was also agreed that the notes 
should not be used until a writing was signed by all the endorsers 
stipulating that the directors of the company as endorsers were liable 
only in proportion to their stock; that such a writing was prepared 
by defendant and was signed by him, Fowler and Shands; that Fowler 
was to obtain the signatures of the other directors to this writing as 
well asto the notes; that, notwithstanding these agreements, Fowler 
had the notes discounted at the bank, endorsed only tty himself, the 
defendant and Shands without the endorsement of the four other 
directors and without securing these others to sign the writing re- 
lating to the extent of liability; and that, at the time the notes were 
discounted, the bank had notice of these agreements in the premises 
and was therefore advised of the infirmity of the paper in relation to 
defendant when it became the holder of the same. 

A trial by jury resulted in a verdict and judgment for defendant. 
Plaintiff, by writ of error, comes seeking a reversal. 

It does not appear that the exclusive management of the bank 
had been committed to Fowler. No resvlution of the directors or 
long existing custom held out to the public establishes that he had 
the power to act absolutely in behalf of the bank. It is not shown 
that he alone was the bank, so that there could be no other channel 
of notice toit. On the other hand it appears that the bank hada 
full board of directors. It is not proved that they were so derelict 
in their duties that those duties necessarily passed to Fowler. We 
must assume that they were managing the bank as the law required 
them to do, since it does not appear that they were not. Besides, 
the bank had an active cashier, who was alsoa director. We must 
assume that he exercised his powers as a director and as the cashier. 
The identity of Fowler and the bank were not the same. He was 
not the bank—he was merely one of its agents. So there were others 
entitled to information in the affairsofthe bank. There were other 
officers to waon it was Fowler’s duty to communicate knowledge re- 
ceived by him affecting the bank, and to whom it must ordinarily be 
presumed he would communicate such knowledge. They had the 
power to disapprove his acts. 

The general rule that knowledge or notice on the part of the agent 
is notice tothe principal is based on the duty of the agent to com- 
municate all material information to his principal and the presump 
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tion that he has done so. In short, this rule rests on the presump- 
tion that the agent will do his duty to the principal by communicat- 
ing material information tothe latter. The rule cannot stand with- 
out this presumption. In this case, the presumption does not arise. 
It is not to be presumed that Fowler communicated to the other 
officers of the bank the knowledge which he had as to the infirmity 
in the notes. It was to his interest to remain silent. He was pres- 
ident of the corporation which needed the funds by a discount of the 
notes. He was acting for an interest which was adverse to the in- 
terest of the bank. So an exception to the general rule applies. 
That exception prevails ‘‘in case of such conduct by the agent as 
raises a clear presumption that he would not communicate the fact 
in controversy, as where the agent acts for himself in his own inter- 
est and adversely to that of the principal.” 1 Amer. & Eng. Enc. 
Law, 1145. ‘*‘No agent who is acting in his own antagonistic in- 
terest or who is about to commit a fraud by which his principal will 
be affected does in fact inform the latter, and any conclusion drawn 
from a presumption that he has done so is contrary to all experience 
of human nature.”” Gunster v. Scranton, etc., Co., 181 Pa. 327, 37 
Atl. 550, 59 Am. St. Rep. 650. 

Defendant was a director of the bank and of course knew that 
Fowler was also a director and the president. He also knew that 
Fowler in the particular transaction of the discount of these notes 
had an interest adverse to the bank. Defendant, therefore, could 
not rely on the mere knowledge which Fowler had received ina tran 
saction outside of his line of duty as a bank official as being notice to 
the bank. He was bound to observe that this knowledge was not 
the kind of notice to an officer that is directly imputable to the bank 
in any event, but that to make it notice there must be a presumption 
that Fowler would communicate it tothe bank. He could not rely 
on such a presumption, for he well knew Fowler’s adverse interest. 
Under such circumstances he should have given direct notice to the 
bank, if he desired to protect himself. He should have given notice 
that would be presumed to reach the bank. Instead, defendant in 
fact constituted Fowler as his agent to see the notes perfected and 
the writing fully signed, entrusting that agent with negotiable in- 
struments which he could pass to an innocent holder and thereby 
bind the defendant. If there is loss should it not fall on defendant ? 
He should have observed that he placed Fowler in a position to have 
the bank innocently part with its funds on the faith of paper that ap- 
peared sound on its face. True, the best of men sometimes neglect. 
But duty to himself, as well as duty to the bank of which he was a 
director, demanded that he do more for the protection of both him- 
self and the bank than he did. Applicable to this case are the fol- 
lowing: 

‘* If the third person has notice of the agent’s adverse interest in 
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a former transaction in regard to which the agent was acting not for 
the bank, and the knowledge gained in such a transaction is such 
that needs to be communicated to the bank in order to bind it, that 
is to say, if it is knowledge acquired by the officer outside of his 
duties, there will be no presumption of a communication where the 
officer has an interest or a duty in concealing the matter.” Zane on 
Banks and Banking, sec. 112. ‘‘If the third party, C., knows that 
A. has an adverse interest tending to cause him to withhold his know- 
ledge from B. the bank, C. has no right to regard A. and B. as identi- 
cal in the transaction, and cannot hold B.” Morse on Banks and 
Banking, § 106. 

It is submitted that the evidence shows that the board of direct- 
ors did not pass the discount of the notes, but that the same was 
done by Fowleralone. That cannotalterthe case. They could have 
overthrown his act. Though Fowler took the paper from himself 
into the bank, it must be presumed that the other officials who were 
disinterested and qualified to act on that paper acquiesced in his ac- 
tion only because they had no notice of the infirmity in the notes. 
It is not reasonable to think that these disinterested officials would 
have silently approved his action if they had known what he knew 
about the paper. These disinterested officers of the bank received 
the paper as regular and valid. Defendant cannot rely, as he under- 
takes to do, on a conduit of notice that did not lead to the real entity 
—the bank itself through its disinterested officers. To hold that 
Fowler as president acted alone for the bank and that he had absolute 
power to bind it for his own private interests or those of acompany in 
which he was privately interested, notwithstanding there were 
other officials of the bank who naturally would have intervened in its 
behalf if the knowledge which he possessed had been known to them, 
would mean no regard for interests of depositors and stockholders. 

In the transaction of the discount of the notes, Fowler was act- 
ing really not for the bank but for other interests—those of the fuel 
company. The directors who permitted the paper to remain as the 
property of the bank acted for it. Fowler’s interest was so adverse 
to the bank that he was disqualified from representing it. A repu- 
table authority says: ‘‘ When an agent of a corporation himself con- 
tracts with the company, or otherwise deals with it in a transaction 
in which his interests are opposed to the interests of the company, 
his knowledge will not be deemed the knowledge of the company as 
to matters connected with thetransaction; for the agent could not re- 
present the company in such a transaction. So if a person is an offi- 
cer of two companies, and these companies enter into dealings with 
each other, the knowledge of the common officer cannot be attributed 
to either company in a transaction in which he did not represent it.” 
1 Morawetz on Private Corporations (2d Ed.) § 540c. And says Mr. 
Justice Mitchell in Gunster v. Scranton, etc., Co., supra: ‘‘If it be 
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urged, as in some cases, that the principal having put the agent in 
his place should, as a matter of public policy, be held answerable 
for all the latter does, a sound answer is suggested by the court in 
Allen v. So. Boston R. R., 150 Mass. 200, 206 [22 N. E. 917,5 L. R. A. 
716, 15 Am. St. Rep. 185], that an independent fraud committed by 
an agent on his own account is beyond the scope of his employment, 
and bears analogy to a tort wilfully committed by a servant for his 
own purposes, and not as a means of performing the business intrust- 
ed to him by his master.” 

By claiming the notes and suing on them, the bank did not adopt 
Fowler’s act in discounting the notes with notice. All that the bank 
adopted of his act is what it knew of the act. As far as it appeared 
to the bank, the notes which Fowler passed into the bank as agent 
of the fuel company and received as agent of the bank were entirely 
regular and valid. The bank took the notes as paper of that char- 
acter. Why should its insistence for payment charge it with an 
adoption it never intended to make—one that in reason cannot be 
imputed to it? 

The giving of the instruction for defendant was error. The in- 
structions requested by plaintiff properly presented the law of the 
case, in view of the evidence. We deem it unnecessary to discuss 
plaintiff's objection to the special plea, based on the ground that proof 
under it violates the rule that parol evidence is not admissible to 
change a written contract. It suffices to say that proof of the plea 
is admissible. 

The judgment will be reversed, the verdict set aside, and a new 
trial awarded. Plaintiff asks for judgment here, but it does not 
plainly appear that defendant cannot make a different case at another 
trial. He may be able to prove notice. 


JOINT DEPOSIT. 


In re Behring’s Estate, Prerogative Court of New Jersey, February 29, 1912. 82 Atl. Rep. 931. 


A depositor in a savings bank had her daughter’s name entered in the pass book 
so that either could draw. The depositor retained the pass book until her death. 
It was held that there was no gift of the deposit to the daughter. 


Citation issued from the orphans’ court to John Lohman, as ex- 
ecutor of Catherine Behring, deceased, at the instance of Mary Ast, 
administratrix of George Ast, deceased, a judgment creditor of the 
decedent, requiring him to show cause why he should not pay the 
judgment. From an order surcharging his account and inventory, 
the executor appeals. Affirmed. 

Pitney, Ordinary. At the instance of Mary Ast, administratrix 
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of George Ast, deceased, a judgment creditor of Catherine Behring, 
deceased, the orphans’ court issued a citation to John Lohman, exe- 
cutor, etc., of Catherine Behring, deceased, requiring him to show 
cause why he should not pay the judgment. At the return of the 
citation the executor exhibited a petition representing the estate of 
Catherine Behring to be insolvent, and praying for relief under sec- 
tion 100 of the orphans’ court act (P. L. 1898, p. 752). Together 
with the petition he exhibited what was alleged to be a true account 
and inventory of his estate, in which he stated as the entire amount 
of the estate which had come to his hands, knowledge, or possession 
the sum of $1,125 ‘‘ received from bond and mortgage.” To this ac- 
count Mrs. Ast, administratrix, etc., as a creditor, filed exceptions 
under section 104 of the act, on the ground, among others, that the 
estate of Catherine Behring included other moneys and assets for 
which the executor had not accounted. After the hearing of the 
exceptions the orphans’ court made an order surcharging the account 
and inventory (inter alia with the sum of $275, as the ‘‘ amount 
shown to be on deposit in the bank book owned by the said Catherine 
Behring at the time of her decease."" From this part of the order, 
and from this part only, the executor appeals to this court. 

[1, 2.] It is not disputed that at the time of the death of the tes- 
tatrix she was in possession of a savings bank book upon which there 
was a balance of $275 due to the depositor. It appears, however, 
that some time before death of the testatrix she took her daughter, 
Dora Kron, with her to the savings bank, and had the daughter’s 
name entered upon the book, so that the account appeared to be 
payable to Catherine Behring or Dora Kron. This was done, as the 
daughter testified, to enable the daughter to draw the money in case 
of ‘‘ anything happening” to the mother, or, to use the daughter’s 
own words: ‘She said that if anything happened, if she was sick 
or anything of that sort, then I would be able to get the money.”’ 
The bank book remained in the mother’s possession until the time 
of her death, it being keptin a sachel. The daughter testified that 
she never saw the bank book from the time her name was written 
in it until the day of the mother’s death, when the daughter was 
called into the bedroom and the mother handed her the satchel, and 
the daughter took it, and, without opening it, put the satchel back 
under her bed. The daughter’s account of this occurrence, upon the 
witness stand, is: ‘‘ She [meaning the mother] said to me, ‘ Dora, 
hand me my satchel,’ and I handed it to her, and she handed it back 
to me, and she said, ‘ My bank bookis in here,’ and then she handed 
it back to me, and I put it back again under her bed.” The mother 
died later in the day, and the daughter did not take the bank book 
out of the sachel until a week later. She then called the attention 
of the executor to the matter, telling him that she had the bank 
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bock, and he told her to pay the undertaker’s bill, amounting to 
$175.50, out of the money in the bank, and this she did. The exe- 
cutor, in an amended account and inventory, filed after the hearing 
of the exceptions and before the making of the decree thereon, prayed 
credit for payment of the funeral expenses, but did not charge him- 
self with the amount of the savings bank book. 

The learned counsel for the appellant, upon the argument before 
me, claimed that the evidence showed that the testatrix had given 
the savings bank account to the daughter, Dora Kron, either by gift 
inter vivos or by gift causa mortis. In my opinion the evidence 
does not show a gift of either sort, but clearly shows that the daught- 
er’s name was put into the book only to enable the testatrix to use the 
daughter as her agent for drawing moneys in the event of the mother 
being overcome by illness. It is objected that the orphans’ court 
illegally admitted testimony of Mary Ast respecting a declaration 
by the testatrix concerning the amount due in the bank book. I have 
rejected the disputed evidence, and have based my conclusion upon 
the other evidence in the case and the admissions in the briefs. 

The decree under review should be affirmed. 


STOCKHOLDERS’ LIABILITY TO HOLDERS OF CER- 
TIFICATES OF DEPOSIT. 


J..H. Wilkes & Co. v. Arthur, Supreme Court of South Carolina, March 27, 1912. 74 8. E. Rep. 361. 


Persons holding certificates of deposit are depositors in the bank by which they 
are issued within the meaning of the Constitution of South Carolina, art. 9, sec. 18, 
making stockholders of banks liable to depositors in a sum equal to the face value of 
the stock. 


Action by J. H. Wilkes & Co. and others against B. F. Arthur and 
others. From a judgment confirming the master’s report, certain 
defendants appeal. Affirmed. 


Gary, C.J. This is an action by J. H. Wilkes & Co., King Hard- 
ware Company, and Lady Schumpert as plaintiffs (of whom Lady 
Schumpert is the only party respondent) against B. F. Arthur and 
numerous other parties named as stockholders of the People’s Bank, 
an insolvent corporation heretofore doing business at Union, S. C. 
The action was brought by the plaintiffs in behalf of themselves and 
all other depositors of the People’s Bank who might join with them 
and contribute to the expenses of the suit to enforce the statutory 
liability of said stockholders. There was an order of reference to 
the master to take the testimony, and report upon all issues involved, 
from which order there was an appeal, but the appeal was dismissed. 
85 S. C. 300, 67 S. E. 297. The master made his report, which was 
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confirmed by the circuit court, except in certain particulars there- 
in mentioned, whereupon several of the parties defendant, represent- 
ed by different attorneys, appealed to this court. 

The question is whether his honor the circuit judge erred in rul- 
ing that the holders of time certificates were depositors of said bank 
within the meaning of the Constitution and statutes, making stock- 
holders liable to depositors of banks. Section 18, art. 9, of the Con- 
stitution, is as follows: ‘* The stockholders of all insolvent corpora- 
tions shall be individually liable to the creditors thereof, only to the 
extent of the amount remaining due to the corporation, upon the 
stock owned by them: Provided, that stockholders in banks or bank- 
ing institutions, shall be liable to depositors therein, in a sum equal 
in amount to their stock, over and above the face value of the same.” 
The framers of the Constitution did not contemplate fine-spun dis- 
tinctions between those depositing money in the bank, subject to 
draft, and those receiving time certificates for their deposits; nor 
the characteristics of a certificate of deposit and those of a promis- 
sory note. It makes no difference how much similarity there may be 
between a time certificate of deposit and a promissory note, it does 
not prevent the person receiving the certificate of deposit from still 
occupying the relation of a depositor. No authority has been cited, 
and we do not believe any can be found, sustaining the proposition 
that a party depositing money in a bank in the usual course of busi- 
ness, and accepting a time certificate, is not to be regarded as a de- 
positor. 

The judgment of the Circuit Court is affirmed, for the reasons 
therein stated. 

Woops, Hyprick and Fraser, J.J. concur. Warts, J., disqualified. 





AGREEMENT NOT TO ENFORCE NOTE. 


Sasser v. McGovern, Court of Appeals of Georgia, April 16, 1912. 74S, E. Rep. 797. 


An unconditional promissory note cannot be defeated by prcof of an oral contem- 
poraneous agreement that the promisee would never attempt to enforce the promise. 
(Syllabus by the Court.) 


Action by J. A. Sasser, assignee, against Thomas McGovern. 
Judgment for defendant, and plaintiff brings error. Reversed. 

Pott.e, J. The suit was upon an unconditional promissory note 
under seal. The defendant pleaded that the note was without con- 
sideration. From this testimony it appears that the note was given 
for a share of stock in the bank to which the note was payable, and 
was in renewal of one previously given for the same purpose. At 
the time the original note was given, there was an oral agreement 
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and understanding between the defendant and the cashier of the 
bank to the effect that the defendant would never be called on to pay 
the note. The cashier stated to the defendant that the bank wanted 
his influence and the use of his name, and desired the note for the 
purp se of borrowing money on it and make a proper showing when 
the bank examiner came around. The defendant never agreed to 
take the stock, never got it, and did not understand that any stock 
was to be delivered to him. The bank was to hold the stock, which 
was never in fact delivered to the defendant, nor did he ever call 
on the bank for the stock. The agreement was that the defendant 
was never to pay anything on the note. It is undisputed that a cer- 
tificate for one share of stock in the bank was issued to the defen- 
dant and retained by the bank for him. 

Counsel seek to uphold the verdict in the defendant’s favor upon 
the authority of Lacey v. Hutchinson, 5 Ga. App. 865, 64 S. E. 105. 

That decision sustains the contention that want of consideration 
is a good defense to a promissory note, even though it be under seal; 
but it does not support the proposition that an unconditional promise 
in writing to pay may be defeated by proof of an oral contemporan- 
eous agreement that the promisee would never attempt to enforce 
the promise. Reduced to its last analysis, the effort of the defen- 
dant in this case is to defeat a plain, unconditional promise to pay 
by proof of an oral contemporaneous agreement to the effect that he 
had really never made any promise to pay. If, at the time the note 
was executed, the bank had entered into a written stipulation agree- 
ing not to sue the defendant upon the note, in effect releasing him 
from liability thereon, such an agreement would have been valid and 
binding. Martin v. Monroe, 107 Ga. 330, 33 S. E. 62. But we know 
of no principle nor has any decision been called to our attention, 
which supports the propositionthat awritten promise may be defeated 
by proof of an oral agreement not to enforce it. The decisions are 
directly tothe contrary. See Mansfield v. Barber, 59 Ga. 851; Johnson 
v. Cobb, 100 Ga. 139, 28 S. E. 72. 

It is plain from the defendant's own testimony that the note was 
originally given for a share of stock in the bank, and it is undisputed 
that a certificate of stock was issued to the defendant and retained 
by the bank for him. While it does not directly appear from the 
evidence, it is inferential that the stock was being held by the bank 
to be delivered to the defendant when his note should be paid. To 
permit the defense set up by the defendant in this case would be to 
violate plain, elementary principles of law. A verdict in the plain- 
tiff’s favor was demanded by the evidence, and it is unnecessary to 
notice the special assignments of error in the motion for a new trial. 

Judgment reversed. 
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PROSECUTION FOR DRAWING DRAFT AGAINST IN- 
SUFFICIENT FUNDS. 


Whitney v. State, Supreme Court of Florida, March 26 1912. 58So. Rep. 230. 


In order to warrant a conviction under chapter 5468 of the laws of Florida 1905, 
p- 162, General Statutes of 1906, p. 1593, it is incumbent upon the state to prove 
that the defendant not only did not have sufficient money on deposit with the per- 
son upon whom the draft in question was drawn to meet the same, but also that the 
defendant did not ‘‘have reason to believe from an existing contract or from pre- 
vious dealings with” such person that such draft would be paid. 


James E. Whitney was convicted of crime and brings error. Re- 
versed. 


SHACKLEFORD, J. An information was filed against the defendant 
in the court below based upon chapter 5468 of the laws of Florida 
(Laws 1905, p. 162; General Statutes of 1906, p. 1593.) This chapter 
will also be found copied in full in Ryan v. State, 60 Fla. 25, 53 South. 
448, the only time that this court has been called upon to consider it. 
The information contained two counts; but, as no attack was made 
thereon, we do not copyit. The defendant was convicted under the 
first count and sentenced to confinement at hard labor in the state 
prison for the term of five years, from which judgment and sentence 
he seeks relief here by writ of error. 

Several assignments are urged before us; but, in view of the con- 
clusion which we have reached, it becomes unnecessary for us to 
treat them in detail. In order to warrant a conviction under the 
statute, with the violation of which the defendant stood charged, it 
was incumbent upon the state to prove that the defendant not only 
did not have sufficient money on deposit with the person upon whom 
the draft in question was drawn to meet the same, but also that the 
defendant did not ‘‘ have reason to believe from an existing contract 
or from previous dealings with” such person that such draft would 
be paid. We are of the opinion that the evidence falls short of es- 
tablishing such facts. It shows that the defendant drew a draft for 
$2,000 on Ernest J. Sanderson, which the Commercial Bank of Jack- 
sonville cashed at the instance of the defendant, which draft was pre- 
sented to Sanderson, who accepted the same, but did not pay it, and 
the draft was returned to such bank and the defendant notified of its 
nonpayment, and that he had failed to ‘‘ make full and complete res- 
titution by returning the consideration received from such draft”’ 
within 24 hours after such notice. The evidence further establishes 
that the defendant had previously drawn several drafts on Sanderson 
which had been cashed through such bank and which had been paid. 
Sanderson himself, who was introduced as a witness on behalf of the 
state, testified that he accepted the draft in question, but that he had 
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no money with which to pay it. He does not testify that the defen- 
dant did not have sufficient money on deposit with him with which 
to meet such draft, but simply that he did not have the money. There 
is no showing whatever that the defendant did not have reason to 
believe from his previous dealings with Sanderson that the draft 
would be paid. The fact that Sanderson did as a matter of fact ac- 
cept it would indicate that he contemplated paying it. 

It follows that the court erred in refusing the motion for a new 
trial, which questioned the sufficiency of the evidence to support the 
verdict. For this reason the judgment must be reversed. 


HOLDER IN DUE COURSE. 


First National Bank of Shenandoah v. Kelgord, Supreme Court of Nebraska, April 8, 1912. 135 8. W. 
Rep. 548 


Where a note, payable to the order of a corporation is indorsed by an individual the 
purchaser is not a holder in due course. 


Action by the First National Bank of Shenandoah, Iowa, against 
Charles Kelgord. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Letton, J. This is an action upon a promissory note made by the 
defendant payable to the order of ‘* Wonder Stock Powder Company.” 
The petitioner alleges that one James J. Doty is the owner and pro- 
prietor of ‘‘ Wonder Stock Powder Company,” and that the plaintiff 
before maturity and in the usual course of business purchased the 
note for a valuable consideration. The answer denies the execution 
and delivery of the instrument, and that plaintiff purchased same. It 
further pleads that the alleged note was without consideration; that 
the defendant is of foreign birth, and cannot read or write the Eng- 
lish language; that at the time the alleged note purports to be signed 
the agent of the company read over to him a paper which purported 
to be a conditional order for a shipment of Wonder Stock Powder; 
and that defendant signed such alleged conditional order and no 
other paper. The reply was a general denial. The cause was tried 
to a jury which returned a verdict for the defendant. 

The note in question is made payable to ‘‘ Wonder Stock Powder 
Company.” It is indorsed in blank, ‘‘ James J. Doty, Prop.” This 
indorsement is clearly insufficient under section 30 of the negotiable 
instruments act (chapter 41, Comp. St. 1911) to constitute the plain- 
tiff a holder in due course of business. The only evidence as to the 
relation of Doty, to the concern is that of Albert A. Reed, who pur- 
chased the note for the plaintiff. He testifies that he purchased it 
with 59 others from Mr. Doty, and that Doty is sole proprietor of the 
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‘*Wonder Stock Powder Company.” It is not shown whether the 
Wonder Stock Powder Company is a corporation of which Doty owns 
all the stock, or whether it is a trade-name used by Doty in his in- 
dividual business. 

The plaintiff relied upon the law merchant as expressed in the 
negotiable instruments act for its right to recover as an innocent 
holder in due course, and has no greater right than is conferred by 
that act. The purchase and delivery of the note transferred the title 
to plaintiff, but there being, so far as the evidence shows, no indorse- 
ment by the payee, the transfer could not vest plaintiff with the priv- 
ileges of a holder in due course, and the note was subject to the 
same defenses as might be set up against the original payee. Freeman 
v. Perry, 22 Conn. 617; Ellisv. Brown, 6 Barb. (N. Y.) 282. The ver- 
dict of the jury mpst have been based upon a finding that the defend- 
ant who could not read English, and could only write well enough to 
sign his name, was deceived into signing a paper which he believed 
to be an order for stock food, but which was, in fact, a promissory 
note, and that he received no consideration for the same. The evi- 
dence, while conflicting, is sufficient tosupport suchafinding. This, 
in the absence of negligence, may constitute a good defense, even 
against a holder in due course. Willard v. Nelson, 35 Neb. 651, 53 
N. W. 572, 37 Am. St. Rep. 455. No exceptions were taken to the 
giving of the instructions complained of; hence we cannot examine 
their correctness. We think it unnecessary to consider the other 
errors assigned. The judgment of the district court is therefore af- 
firmed. 


STATE BANK HAS NO STOCK LIEN IN PENNSYLVANIA. 


Bank of Millvale v. Ohio Valley Bank, Supreme Court of Pennsylvania, Jan. 2, 1912. 82 Atl. Rep. 1115 


A stockholder in the defendant bank, organized under the general banking act 
of Pennsylvania of 1876, pledged his stock for a loan on March 27, 1900. He de- 
faulted and the stock was sold and came into the possession of the plaintiff bank. 
On April 2, 1900, the stockholder made a promissory note to the defendant bank, 
which he defaulted. It was held that the defendant bank, under the Pennsylvania 
statutes, had no lien on the stock and that the plaintiff was entitled to have it tians- 
ferred to its name. 


Appeal from Court of Common Pleas, Allegheny County. 


Mandamus proceedings by the Bank of Millvale against tre Ohio 
Valley Bankand others. From a judgment for plaintiff on case stat- 
ed, defendants appeal. Affirmed. 

From the case stated it appeared that W. H. Graham owned 25 
shares of the stock of the Ohio Valley Bank, a bank incorporated 
under the banking laws of the state of Pennsylvania. On March 27, 
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1900, Graham pledged these shares as security for a loan. Subse- 
quently he defaulted on the loan, and the certificate was sold and be- 
came the property of the Bank of Millvale. On April 2, 1900, Graham 
made a promissory note to the Ohio Valley Bank upon which he de- 
faulted. The Ohio Valley Bank claimed a lien upon Graham’s stcck, 
and refused to transfer it to the Bank of Millvale. The latter bank 
thereupon instituted these proceedings. 

Forp, J., filed an opinion which was in part as follows: 

The question involved is whether or not a state bank organized 
under the general banking act of 1876 has a lien upon the shares.of 
capital stock owned by a stockholder tothe bank, or whether the lien 
to which banks are entitled pursuant to section 2] of the act of 1876 
has been repealed and taken away by the provisions of the act of 
1895. The act of May 13, 1876 (P. L. 161), under which the plaintiff 
and defendant banks are incorporated, is entitled, ‘An act for the 
incorporation and regulation of banks of discount and deposit.’ The 
act authorizes and directs the appointment of a president and cashier; 
and by section 21 provides that: ‘No shareholder shall sell or trans- 
fer any shares in the capital stock held in his own right so long as 
he shall be liable either as principal, debtor, surety or otherwise to 
the corporation, for any debt without the consent of a majority of 
the directors, nor shall such shareholder when liable to the corpora- 
tion for any debt that is overdue and unpaid be entitled to receive 
any dividend, interest or profit on such shares as long as such liability 
shall so continue overdue, but all such dividends, interest and profits 
shall be retained by such corporation to discharge such liabilities.’ 
This section should be considered in connection with section 10 of 
the act of April 16, 1850 (P. L. 480), which provides that ‘ no-stock- 
holder indebted to the bank for a debt actually due and unpaid shall 
be authortzed to make a transfer or receive a dividend unti) such 
det is discharged or security to the satisfaction of the directors given 
for the same.’ It was held in Klopp v. Lebanon Bank et al., 46 Pa. 
88, that the act of April 16, 1850 (P. L. 477), was intended mainly for 
the security of the bank. ‘ The right of a bank to prevent such trans 
fer or payment became absolute as soon as any such debt becarre due 
and payable and the legal title to the stock remains in the bank for 
its own security until payment.’ 

‘Tr is conceded that the defendant bank may refuse a transfer and 
as security retain title to the stock, unless the provisions of section 
21 have been repealed by the act of June 24, 1895 (P. L. 258.) 

‘* The act of 1895 is as follows: 

‘** Section 1. Be it enacted, etc., that any stockholder of any 
company incorporated under the laws of this commonwealth shall 
be entitled to receive a certificate of the number of shares standing 
to his, her or their credit on the books of the corporation, which cer- 
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tificate shall be signed by the president or vice president or other 
officer designated by the board of directors, countersigned by the 
treasurer and sealed with the common seal of the corporation, which 
certificate or evidence of stock ownership shall be transferrable on 
such books at the pleasure of the holder, in person or by attorney, 
duly authorized as the by-laws may prescribe, subject, however, to 
all payments due or to become due thereon; and the assignee or 
party to whom the same shall have been so transferred shall be a 
member of said corporation and have and enjoy all the immunities, 
privileges and franchises and be subject to all the liabilities, con- 
ditions and penalities incident thereto, in the same manner as the 
original subscriber or holder would have been. And upon a sale of 
such stock in satisfaction of any debt for which it is pledged the pur. 
chaser shall have the right to compel a transfer of such stock upon 
the corporation’s books and the delivery of a proper certificate there- 
for. 

‘** Section 2. That all laws or parts of laws inconsistent here- 
with be and the same are hereby repealed.’ 

‘*In Sproul v. Standard Plate Glass Co., 201 Pa. 103, 50 Atl. 1003, 
the defendant was a manufacturing corporation, and claimed a lien 
upon stock to which Sproul was entitled for a debt contracted prior 
to the passage of the act of 1895. It was held that the act had no re- 
troactive effect so as to change the rights of the parties prior to the 
passage of the act, but Mr. Justice Mitchell, in construing the act, 
said: ‘The act of June 24, 1895 (P. L. 258), provided for the trans- 
fer of certificates of stock at the pleasure of the holder as the by-laws 
may prescribe, ‘‘ subject to all payments due or to become due there- 
on,” and then contained the provision in regard to purchasers of sales, 
in satisfaction of debt. * * The only repealing clause is the general 
one of all laws inconsistent herewith, but as the act of 1895 is upon 
the same subject and in a large part in the same words as section 7 
of the act of April 29, 1874 (P. L. 78), but gives an absolute right of 
transfer inconsistent with the necessity of consent by the board of 
directors, this requirement of the act of 1874 is necessarily repealed.’ 

‘*In the present case the question differs from the question in 
Sproul v. Plate Glass Company, in that the stock is that of a bank of 
discount and deposit organized under the act of 1876, and not under 
the general corporation act of 1874. Prior to the act of 1895, corpora- 
tions, including banks of discount and deposit, were vested with lien 
upon their stock for an indebtedness owing by a stockholder to the 
corporation. The act 1895 favors the sale and transfer of stock, and 
avoids anything tending to hamper suchtransactions. The act regu- 
lates the issue and transfer of stock by companies incorporated under 
the laws of the commonwealth. Company and corporation are com- 
monly used as interchangeable terms. Manifestly ‘companies’ used 
in connection with the words ‘incorporated under the laws of this 
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commonwealth’ related to corporations and included banks of dis- 
count and deposit. It has not been the policy of the law to encour- 
age loans by banks of discount and deposit to its stockholders. It 
is specifially provided that a bank shall not take as security for any 
loan or discount a lien on any part of its capital stock, but the same 
security, both in kind and amount, shall be required of persons, 
shareholders and nonshareholders. Clearly the purpose of the act 
of 1895 was to facilitate the transfer of stock, not only to a purchaser 
in ordinary course, but to a pledgee and to a purchaser at a sale had 
upon a pledge given in security for a debt. It gives ‘an absolute 
right of saie’ inconsistent with the right of the bank to refuse a trans- 
fer or to retain the stock until the dividends, interest, and profit 
shall discharge an indebtedness due by the stockholder, and the pro- 
visions of section 21 of the act of 1876 are necessarily repealed. 

‘*We are of opinion that the plaintiff and C G. Kiskaddon are en- 
titled to a transfer of the 25 shares of stock of the Ohio Valley Bank 
evidenced by certificate No. 14 of the Ohio Valley Bank on its books 
and to a new certificate therefor. Now October 5, 1910, it is ordered 
that judgment be entered on the case stated in favor of the plaintiff 
and against the defendant, and that of a writ of peremptory manda- 
mus be issued in behalf of the plaintiff, requiring the defendants 
upon the surrender of certificate No. 14 to transfer the 25 shares of 
stock on its books to the plaintiff bank and to issue a new certificate 
therefor.” 

Per Curiam. The judgment is affirmed on the opinion of Judge 
Ford. 


PRESENTMENT OF CERTIFICATE OF DEPOSIT FOR 
PAYMENT. 


Bank of Mount Airy v. Greensboro Loan & Trust Co., Supreme Court of North Carolina, May 1, 1912. 
74 S. E. Rep. 746. 


A certificate of deposit was sent to a bank for collection. The bank remitted 
the amount less exchange, but held the certificate 36 days before presenting it for 
payment. Upon presentment payment was refused. It was held that the bank had 
made the certificate its own by the delay in presenting, and that it could not recover 
the amount remitted. 


Action by the Bank of Mount Airy against the Greensboro Loan 
& Trust Company. From a judgment of nonsuit, plaintiff appeals. 
Affirmed. 

Crark, C. J. On November 23, 1910, the First National Bank of 
Mount Airy issued a certificate of deposit to J. T. Cook for $500, and 
bearing 4 per cent. interest, if held three months. The same was 
indorsed: ‘* Pay any bank or banker or order. Prior indorsements 
guaranteed. Jan. 17,1911. Greensboro Loan & Trust Co., Greens- 
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boro, N. C., W. E. Allen, Cashier.” Above this indorsement was 
written the name of J. T. Cook, duly witnessed, and D. Marks. This 
certificate, with the above indorsements, was sent to the plaintiff, 
Bank of Mount Airy by the defendant, the Greensboro Loan & Trust 
Co., January 17, 1911, ‘‘for collection,” with instructions to ‘‘ re- 
turn promptly, if not honored.” On the next day, the plaintiff re- 
mitted the defendant the amount of the certificate, $500, less $1.25, 
exchange, to wit, $498.75. The plaintiff did not present the certifi- 
cate to the First National Bank of Mount Airy, which had issued 
the certificate, till February 23. It refused acceptance and payment 
thereupon. The plaintiff notified the defendant that it would look 
to the defendant for payment. 

The evidence in the case is that the indorsement of J. T. Cook 
was genuine, but that he was insolvent, and, prior to January 18, 
had drawn out all of his deposit, except $170. The defendant relies 
upon the fact that it sent the certificate of deposit to the plaintiff for 
collection, and with instruction to report immediately, that the in 
dorser, D. Marks, was solvent, and that if the plaintiff had promptly 
presented this certificate, and it had not been paid, it would have 
looked to Marks for payment. The defendant contends that the 
plaintiff did not make prompt presentation for payment and took the 
risk, because it desired to receive the accruing interest for three 
months, which became due on February 23. 

The defendant sent the certificate of deposit to plaintiff for col 
lection, and it guaranteed the signatures of the indorsers merely to 
satisfy the bank issuing the certificate; and the evidence is that those 
signatures are genuine. The plaintiff could not make itself the cred- 
itor of the defendant without the latter's consent. There was no 
laches on the part of the defendant; and there was negligence on the 
part of the plaintiff in not presenting the certificate at once for pay- 
ment, and also in remitting to the defendant, when it had not col- 
lected the sum due on the certificate which had been sent to it, not 
as purchaser, but merely for collection. In Bank v. Kenan, 76 N. 
C. 340, it was held that, when commercial paper is sent to a bank for 
collection, it is the duty of the bank to make presentment for pay- 
ment at maturity. If it is not then paid, the bank must fix the lia- 
bility of the drawer by protest and notice of dishonor; and if it fails 
in any of these duties it becomes liable in damages. It was held in 
that case that it was no excuse that if the check had been presented 
for payment it would not have been paid. The failure of the bank 
to present for acceptance and payment made the check its own; and 
it was liable for the amount thereof. 

Here the plaintiff received this paper for collection on January 
18, and did not present it for payment till February 23, a delay of 
36 days. This would have made it liable, if it had not remitted the 
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amount to the defendant, and, having remitted, it certainly cannot 
recover back. 
The judgment directing a nonsuit must be affirmed. 


ACCOUNT OPENED BY GUARDIAN IN INDIVIDUAL 
NAME. 


United States Fidelity & Gusranty Co. v. First National Bank, California District Court of Appeal, 
March 2, 1912. Rehearing den'ed May 1, 1912 123 Pac. Rep. 352. 


A guirdian deposited a check payable to him as guardian in an account in his 
individual name in the defendant bank. The guardian afterwards drew out and 
misappropriated the money. It was held that the bank was not liable to the minor 
or the guardian’s bondsmen. 


Action by the United States Fidelity & Guaranty Company 
against the First National Bank of Monrovia. From a judgment for 
defendant on demurrer, plaintiff appeals. Affirmed. 

Suaw, J. The complaint, in so far asessential to a consideration 
of the question involved shows: That one Henry F. Kenyon was 
the duly appointed and qualified guardian of the person and estate 
of Frank C. Kenyon, alias Frank C. Davis,a minor. That for the 
purpose of enabling Kenyon to qualify as such guardian, pursuant 
to an order of court, plaintiff duly executed an undertaking in favor 
of the minor conditioned for the faithful performance of the duties 
imposed upon Kenyon as such guardian. That in February, 1908, 
one C. T. Clifford, of Clarksvillle, Mo., sent to defendant bank a 
check reading as follows: ‘‘ Clarksville, Mo., Feb. 7, 1908. Citizens’ 
Bank. Pay to Henry Kenyon, guardian for Frank C. Kenyon, a 
minor, alias Frank C. Davis, a minor, or order, $438.14, four hundred 
thirty-eight and 14-100 dollars. C. T. Clifford, Curator for Frank C. 
Davis, a Minor’’—with instructions to deliver the same to Henry F. 
Kenyon as guardian of Frank C. Kenyon, alias Frank C. Davis, a 
minor, upon obtaining his receipt therefor. That the bank delivered 
the check as instructed and took Kenyon’s receipt therefor as such 
guardian, and forwarded the same to Clifford. That Kenyon duly 
indorsed the check as such guardian, preseated it to the bank, and 
requested that it open an account with him in his individual name 
and when collected place the amount of the check to such account. 
That the bank collected the amount of the check and, as requested 
by Kenyon, placed the proceeds thereof to his individual credit, hav- 
ing knowledge at the time that the money did not belong to him and 
that he individually had no right thereto or interest therein, and 
that his sole right and interest to and in the same was in his capacity 
as such guardian. That thereafter Kenyon drew his checks upon 
such account, which checks the bank paid to him personally, or as 





602 - THE BANKING LAW JOURNAL. 


thereby ordered, the amount so paid out of said fund being $437.50, 
all of which belonged to said minor, and for all of which the guard- 
ian failed to account or pay over to his ward That said Henry F. 
Kenyon died insolvent, and plaintiff thereafter paid to his successor 
as guardian of the minor the sum of money so embezzled from the 
estate of his ward, and which sum, after demand therefor made by 
plaintiff upon defendant, it refused to pay. Defendant demurred to 
the complaint, alleging, among other grounds therefor, the failure 
to state facts sufficient to constitute a cause of action. The demurre: 
was sustained, and, plaintiff standing upon its complaint, judgment 
was entered for defendant, from which plaintiff appeals. 

In our opinion there was no error committed by the court in sus 
taining the demurrer upon the ground stated. For our purposes, 
it may be conceded that plaintiff, as surety for the faithful perfor- 
mance of the duties of Henry F. Kenyon, as guardian, by paying to 
the estate of the minor the amount due from the estate of the deceas- 
ed guardian, acquired by operation of law the right of the minor to 
recover against the estate of the deceased guardian, or, if such right 
existed in favor of the minor, against the defendant herein. The 
question therefore presented for determination is whether the acts 
of the defendant bank in connection with the transaction were of a 
character which rendered it liable to the minor for the loss sustained 
by the admittedly wrongful acts of hisguardian. Appellant has cited 
numerous authorities in support of its contention that the bank, by 
reason of accepting the check wherewith it opened an account with 
Kenyon individually, and when collected placed the amount thereof 
to his credit in such account, became a party to the fraud and par- 
ticipant in the wrongful acts of the guardian. The extent to which 
such authorities go in sustaining the contention is sufficiently illus- 
trated by reference to Carroll Co. Bank v. Rhodes, 69 Ark. 43, 63 S. 
W. 68; Bank v. Fidelity & Dep. Co., 108 Ky. 384, 56 S. W. 671; Skip- 
with v. Hurt, 94 Tex. 322, 60 S. W. 423; Boone Co. Bank v. Byrum, 
68 Ark. 71, 56 S. W. 532; U. S. F. & G. Co. v. Adoue et al. (Tex). 
137 S. W. 648. These cases merely sustain the general principle an- 
nounced in Daniel on Negotiable Instruments, vol. 2, § 1612a, that: 
‘* If a deposit be made in bank to the credit of a certain person as 
agent or trustee, the use of such terms would charge the bank with 
notice that the funds were there in a fiduciary relation; it would 
have no lien upon them for the private debts of the depositor, and 
if it permitted them to be used for his private purposes in transac- 
tions with the bank it would be bound.” The principle is by no 
means new or novel, having peen promulgated with the 10 command 
ments when it was said, ‘‘ Thou shalt not steal.’’ The decisions to 
which we have referred, as well as others cited by appellant, wherein 
it was held the bank was liable to the cestuique trust or sureties of 
his trustee, were based upon admitted facts showing that the bank, 
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with full knowledge that the fund was held in a fiduciary relation, 
permitted it to be used by the trustee in the payment of a personal 
debt due from him to the bank, thereby obtaining profits for itself 
by knowingly participating in the wrongdoing of the trustee. The 
case at bar is clearly distinguished from the facts upon which such 
decisions were rendered. Here no part of the fund was received by 
the bank other than as a temporary deposit thereof, to be paid out 
on checks as ordered by the depositor. In the absence of a law to 
the contrary, and our attention is called to none, there is no legal 
reason, whatever may be said as to the policy of so doing, which pre- 
vents a trustee from depositing the funds of a cestui que trustin a 
bank to his individual account. If he possesses the right so to do, it 
must necessarily follow that the bank has the right to receive the 
deposit, to his individual] account, and, in the discharge of its duty 
to the depositor, subject to the limitation that the bank having knowl- 
edge of the fiduciary character of the fund cannot honor checks 
thereon drawn in its own favor in payment of personal indebtedness 
due from such depositor to it, pay it out in the usual course upon 
checks drawn thereon. 

It is conceded that the bank upon presentation of the check duly 
indorsed might properly, and without cause for complaint, have paid 
the full amount thereof to Kenyonincash. This being true, we con- 
ceive no reason preventing it with equal propriety from holding it at 
his request, either as a general or special deposit subject to his order. 
The case of Duckett v. Bank, 86 Md. 400, 38 Atl. 983, 39 L. R. A. 84, 
63 Am. St. Rep. 513, has no application to the facts here involved. 
In that case the bank, in effect, was instructed to deposit a sum of 
money, specified in a check payable to its cashier, to the credit of 
Henry W. Clagett, trustee. Instead of following these instructions, 
it made the deposit to the individual account of Clagett, who squan- 
deredthe fund. It was held the bank in violating the express instruc- 
tions participated in the breach of trust by taking the first wrong- 
ful step in the spoliation of the trust fund, the result of which was 
the dissipation thereof. Appellant’s contention, if accepted as ap- 
licable to the facts presented, would render banks ex officio trustees 
in general for all cestui quetrusts. In our opinion, the law does not 
impose such duties upon banks or other depositaries of trust funds. 
The complaint discloses no wrongful act in connection with the trans- 
action on the part of the defendant, and there is no pretense that it 
was the recipient of any part of the fund embezzled by the guardian. 
It follows from what has been said that the court did not err in sus- 
taining the demurrer upon the ground that the complaint failed to 
state facts essential to a cause of action. 

We deem it unnecessary to discuss other grounds of demurrer 
interposed. 

Judgment affirmed. 
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RIGHT OF BANK TO RECOVER MONEY PAID ON FORGED 
CHECK. 


First National Bank of Walnat Springs v. Farmers’ & Merchants’ State Bank, Court of Civil Appenis of 
Texas, March 20,1912. Rehearing denied April 24, 1912. 146 8. W. Rep. 1034 


A drawee bank may recover the money which it pays on a check bearing a forged 
signature. 

Action by Farmers’ & Merchants’ State Bank of Ballinger, Tex., 
against the First National Bank of Walnut Springs, Tex., and W. 
T. Nichols. Judgment fordefendant Nichols and for plaintiff against 
defendant First National Bank of Walnut Springs, Tex., and it ap- 
peals. Affirmed. 


Key, C.J. Thiscase originated in a justice of the peace court, but 
was finally tried in the county court. The suit was brought by the 
Farmers’ & Merchants’ State Bank of Ballinger, and the First Na- 
tional Bank of Walnut Springs and W. T. Nichols were made defen- 
dants. There was a nonjury trial, which resulted in a judgment for 
the defendant Nichols, and a judgment for the plaintiff against the 
First National Bank of Walnut Springs, and that defendant has ap- 
pealed. 

Briefly stated, the material facts are as follows: The plaintiff 
bank had-a custo ner and depositor with an active checking account, 
whose name was W. T. Nichols. The plaintiff’s cashier in charge of 
its business was well acquainted with W. T. Nichols and with his sig- 
nature. A-short time before the transaction here involved, W. T. 
Nichols informed the plaintiff’s cashier that he was going away for 
the purpose of buying cattle, and that he might want to overdraw 
his account. On December 18, 1909, the plaintiff's cashier was called 
over the long-distance telephone by some one at Walnut Springs, a 
distance by telephone of over 200 miles from Ballinger. The testi- 
mony of the cashier shows that the person communicating with him 
purported to be W. T. Nichols, but he stated that it was difficult for 
him to hear, and that he could not tell from what he heard over the 
telephone, whether it was Mr. Nichols’ voice or not. In fact, he 
said that some of the conversation was repeated by an operator. As 
a result of that conversation, the plaintiff bank, acting through its 
cashier, sent a telegram dated Ballinger, Tex., December 18, 1909, 
addressed to the First National Bank, Walnut Springs, Tex., and 
reading: ‘‘ Will pay W. T. Nichols’ check two hundred dollars this 
attached. Farmers’ & Merchants’ State Bank.’’ A mistake was made 
in transmission, and, when the message was received, it purported 
to be signed ‘‘ Farmers’ & Mechanics’ State Bank.” After receiving 
that message, the First National Bank of Walnut Springs cashed a 
draft which read as follows: ‘‘ First National Bank, Walnut Springs, 
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Texas, Dec. 18, 1909. Pay tothe order of First National Bank, Walnut 
Springs, Texas, $200,00, two hundred dollars. To Farmers’ & Me- 
chanics’ State Bank, Ballinger, Texas. [Signed] W. T. Nichols.” 
On the 23d day of December, 1909, the draft above set out, with the 
telegram above referred to attached to it, was rece:ved by mail by 
the plaintiff, the Farmers’ & Merchants’ State Bank of Ballinger, 
and was on that day paid and the money remitted toa bank at Waco, 
which had sent the draft to Ballinger for payment. At the trial it 
was admitted by all the parties that the draft was a forgery, as al- 
leged in plaintiff's petition, and wasnot signed by W. T. Nichols or 
his authority. The plaintiff, after paying the draft, charged the 
$200 it had paid to W. T. Nichols, and did not ascertain that the 
draft was aforgery until about the 9th of January, 1910. The testi- 
mony shows that, if the cashier of the Ballinger Bank had exercised 
proper care, he could have ascertained that the draft was a forgery 
before that bank paidit, and that he was guilty of negligence in that 
respect. No testimony was submitted showing how, why, or under 
what circumstances the defendant bank acquired and paid for the 
draft, but it was admitted at the trial that it cashed it and paid for 
it at the time it was drawn. When the draft was presented to the 
Ballinger bank for payment, it had stamped on the back of it the 
following indorsement: ‘'Pay to the order of any bank or banker 
All previous indorsements guaranteed. First National Bank of Wal 
nut Springs, Texas. O. B. Chambers, Cashier.” 

On this state of facts counsel for appellant,the First National Bank 
of Walnut Springs, contend that, as the plaintiff’s cashier was guilty 
of negligence in not ascertaining that the draft was a forgery before 
the plaintiff paid it, the plaintiff was not entitled to recover the 
money which it had paid out, and the defendant had received upon 
the forged draft. We overruled that contention, and hold the re- 
verse of the proposition asserted. If it were true that cases of this 
kind should be decided by comparing the diligence and negligence 
of the two banks, without reference to any other consideration, and 
if the burden of proof rested upon the plaintiff to show that the de- 
fendant bank failed to exercise proper care to have the maker of 
the draft identified, and not upon the defendant to show that it ex- 
ercised such care, we might sustain appellant's contention. In early 
days, and for a long period of time, the doctrine seems to have been 
that a bank could not recover money paid on a forged instrument 
purporting to be signed by a customer of the bank. According to 
Mr. Morse’s excellent treatise on Banks and Banking, that doctrine 
was promulgated in 1762 by Chief Justice Mansfield, who held that 
it was the duty of a bank to know the signature of its customer, and, 
if it paid a forged bill or other instrument, it could not recover the 
money so paid out. For many years that decision was followed in 
England and by many of the courts of the United States, thus af- 
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fording a striking illustration of the fact that the shadow of a great 
name can, for a time, foster and maintain a great error. 

But the magic nane of Mansfield has not been sufficient to ren- 
der perpetual the heresy taught by him, as is shown by the follcw- 
ing quotation from the text-book just referred to: 

‘*Sec. 464. The Old Rule Unreasonable. The old doctrine was 
that a bank was bound to know its correspondent’s signature. A 
drawee could not recover money paid upon a forgery of the drawer's 
name, because, it was said, the drawee was negligent not to know 
the forgery, and it must bear the consequence of its negligence. This 
doctrine is fast fading into the misty past, where it belongs. It is 
almost dead, the funeral notices are ready, and no tears will be shed, 
for it was founded in misconception of the fundamental principles 
of law and common sense.” 

The quotation referred to is followed up by Mr. Morse by refer- 
ence to and a discussion of what he terms ‘‘ Transition Cases,” and 
in section 466 he says: ‘‘ To enable a holder to retain money paid 
to him on forged paper, he must put the bank alone in the negligence, 
and be able to say that the mistake of the bank ‘cannot now be cor- 
rected without placing the holder in a worse position than though 
payment had been refuseli. If he cannot say this, and, especially if 
the failure to detect the forgery can be traced to his own disregard 
of duty in negligently omitting some precaution he had undertaken 
to perform, he fails to establish a superior equity to the money, and 
cannot with good conscience retain it.’ If both parties are innocent 
equally, or both negligent equally, or the holder chiefly negligent, 
the bank may recover.” 

Applying the modern and what we regard as the sound rule to the 
facts of this case, we hold that the plaintiff was entitled to recover. 
Reduced to final analysis, the case is simply this: The plaintiff bank 
sent to the defendant bank a telegram merely saying that the plain 
tiff would pay W. T. Nichols’ check for $200. The telegram did not 
indicate or intimate that the person who was then at Walnut Springs, 
claiming to be W. T. Nichols, was in fact that person; and the de- 
fendant had no right to construe the telegram as indicating that the 
plaintiff would pay a forged draft for $200. Therefore we hold that 
the defendant cannot claim to have been deceived or misled by any- 
thing done by the plaintiff. In due course of business, after the tele- 
gram was sent, the defendant caused a forged draft to be presented 
to the plaintiff, purporting to be signed by its customer, and, with- 
out discovering the forgery, the plaintiff paid the draft. True it is 
the plaintiff was guilty of negligence in not ascertaining the forgery 
before it paid the draft, but it does not appear that such negligence 
resulted in any injury to the defendant. In other words, the draft 
being a forgery, the defendant could not enforce its payment, and 
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had no right to the money received from the plaintiff thereon, and, 
if compelled to refund it, will be in no worse condition than it was 
before it received the plaintiff's money. Such being the case, it is 
im naterial that the plaint ff was negligent, because it does not lie 
in the defendant’s mouth to say to the plaintiff: ‘‘ While I had no 
right to the money, I have a right to keep it because, if you had 
exercised proper care and diligence, I would not have obtained it.” 
Such doctrine is unsound in law, is contrary to the plain principles 
of justice, and repugnant to the fundamental rules of equity. If it 
should be held that title to property can be divested out of the owner 
merely by his negligence in permitting it to pass from his possession, 
a thief might acquire titie to property which he had stolen from a 
negligent owner. Such doctrine cannot be sound. 

Upon the whole case our conclusion is that no error has been 
shown and the judgment is affirmed. 

Affirmed. 


NEGOTIABILITY OF NOTE SECURED BY MORTGAGE. 


Helmer v. Parsons, California District Court of Appeals. March 4, 1912. 123 Pac. Rep. 356. 


A note secured by a mortgage is non-negotiable and is open to defenses. 

Action by Willard A. Helmer against Henry B. Parsons and others. 
From an adverse judgment, plaintiff appeals. Affirmed. 

SHAW, J. Action to foreclose a mortgage given to secure the pay- 
ment of a promissory note in the sum of $3,500. 

It appears from the findings that on December 4, 1908, defendant 
Parsons executed and delivered to one L. E. Jones a note and mortgage, 
which was made the subject of the action; that upon delivery thereof 
Jones paid to Parsons the sum of $1,000, agreeing orally to pay him 
$1,000 in 10 days, and the balance in 35 days; that on February 11, 1909, 
Jones paid to Parsons an additional $250, making in all $1,250, and no 
more, received by Parsons in consideration of the note and mortgage; 
that, prior to the making of this last payment, to wit, on December 29, 
1908, Jones sold and, by an instrument executed in writing and duly 
recorded, transferred the note and mortgage to plaintiff, who paid Jones 
the full face value thereof ; that plaintiff acquired the note and mortgage 
without notice of any existing equities or defenses thereto. Upon these 
findings, the court gave plaintiff judgment for $1,250 and interest, from 
which he prosecutes this appeal, claiming that judgment should have 
been entered thereon for the full face value of the note. 

As the note was secured by a mortgage it was nonnegotiable (Meyer 
v. Weber, 133 Cal. 681, 65 Pac. 1110; Trinity County Bank v. Haas, 
151 Cal. 553, 91 Pac. 385), and, as this fact appears upon its face, notice 
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of such nonnegotiability was thereby imparted to plaintiff, who, as a 
matter of law, was chargeable with notice that, if the maker thereof had 
any defense thereto as against Jones, he (plaintiff) took it subject to 
such defense. Mohr v. Byrne, 135 Cal. 87, 67 Pac. 11; Bouche y. 
Louttit, 104 Cal. 230, 37 Pac. 902. In protection of his interest, the 
duty devolved upon plaintiff to make inquiry of the mortgagor as tothe 
validity of the instrument and existing equities which might be pleaded 
in defense of a recovery. Had he done so, and defendant had stated, 
as Jones is found to have done, that the note was valid and he (defen- 
dant) had no defense thereto, then the maxim here invoked by appellant, 
that, ‘‘ where one of two innocent persons must suffer by the act of a 
third, he by whose negligence it happened must be the sufferer’’ (sec- 
tion 3543, Civ. Code), would apply. Briggs v. Crawford, 121 Pac. 381. 
*“ One about to take an assignment of a mortgage is bound in his own 
interest to inquire of the mortgagor as to the validity of the instrument 
and of the transaction on which it was founded and as to the amount 
due, and whether the mortgagor has any defenses or set-offs to interpose 
against it. If he neglects to do this, he takes the mortgage subject to all 
infirmities or objections which could have been set up against it in the 
hands of the original mortgagee, being charged with knowledge of all 
facts which such an inquiry would have disclosed.’’ Volume 27,Cyc. p. 
1324. 

Appellant invokes section 1459 of the Civil Code, as follows: “A 
non-negotiable written contract for the payment of money or personal 
property may be transferred by indorsement, in like manner with nego- 
tiable instruments. Such indorsement shall transfer all the rights of 
the assignor under the instrument to the assignee, subject to all equities 
and defenses existing in favor of the maker at the time of the indorse- 
ment.’’ He insists that, inasmuch as there was no breach on the part 
of Jones in the payment of the $1,000, which was not to be paid until 35 
days from the date of the making and delivery of the note, there was 
no defense existing as to such sum in favor of the maker at the time 
when plaintiff acquired the note on December 29th. Section 368 of the 
Code of Civil Procedure provides: ‘In the case of an assignment of a 
thing in action, the action by the assignee is without prejudice to any 
set-off, or other defense existing at the time of, or before, notice of the 
assignment; but this section does not apply to a negotiable promissory 
note or bill of excharge, transferred in good faith, and upon good con- 
sideration, before maturity.’’ In the case of St. Louis Net. Bank v. 
Gay, 101 Cal. 286, 35 Pac. 876, the court said; ‘‘ These two sections 
must be construed as though they had been passed at the same moment 
of time, and were parts of the same statute * * * and the law as de- 
clared by the two sections is that a defendant may avail himself of set- 
off acquired before notice of assignment, provided the set-off be in other 
respects good.’’ The partial failure of consideration for the note would 
have been a complete defense to the extent of such failure in an action 
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instituted by Jones to foreclose the mortgage. It wasa defense existing 
at the time of the transfer; and since, under the statute, the action by 
the assignee is declared to be without prejudice to defenses existing at 
the time of the assignment, it follows that the right to interpose such 
defense could not beaffected by notice of theassignment given defendant. 

Moreover, even conceding, as claimed by appellant, that the defense 
based upon the failure of consideration due to default in payment of the 
promised $1,000 could be affected by notice of the transfer, nevertheless 
no notice of the transfer other than the recording of the instrument, was 
given. The mere recording of the assignment constituted no notice to 
defendant of the assignment to plaintiff. Section 2934 of the Civil Code 
provides that “an assignment of a mortgage may be recorded in like 
manner as a mortgage, and such record operates as notice to all persons 
subsequently deriving title to the mortgage from the assignor.’’ De- 
fendant, however, was not a person deriving title to the mortgage from 
any assignor thereof, and hence was not one chargeable with constructive 
notice of its transfer by the recording of the assignment. ‘* The pro- 
vision about the recordation of an assignment of a mortgage is in sec- 
tian 2934, and the provision is that such record operates as notice to all 
persons subsequently deriving title to the mortgage from the assignor.”’ 
Adler v. Sargent, 109 Cal. 42,41 Pac. 799. Andin Murphy v. Barnard, 
162 Mass. 72, 38 N. E. 29, 44 Am. St. Rep. 340, it is said: ‘‘ A mort- 


gagor is not chargeable with constructive notice by the record of an as- 
signment of the mortgage.’’ See, also, McCabe v. Grey, 20 Cal. 509. 
While we deem the question of notice in the case at bar as unimportant, 
for the reason given, neverthtless we are of opinion that the mere re- 
cording of the assignment was insufficient to constitute notice of such 
fact. 

The judgment is affirmed. 


DATES OF 1912 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
Detroit Sept. 9-14....F.E. Farnsworth. .11 Pine St.N.Y.C. 

A.I. B.........SaltLake City......Aug.21-23...A. C. Dorres Nashville, Tenn. 
Arizona Tucson... Oct. 18, 19... Morris Goldwater. . Prescott. 
Illinois iz ....Sept. 25, 26.R. L. Crampton. . Rookery, Chicago. 
Kentucky... . Louisville , October 2, 3.A. B. Davis....... Louisville. 
West Virginia White Sulphur Spgs.July 11, 12...J. S. Hill Charleston. 
Wisconsin.... Milwaukee July 24, 25...G. D. Bartlett... ...Milwaukee. 
Wyoming... Cheyenne .... Aug. 7, 8....W. H.Van Deusen. Rock Springs. 
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CHAPTER VII. (Continued). 


Directors and Committees of Directors (Continued). 
BUSINESS QUALIFICATIONS OF DIRECTORS. 


There is no asset more valuable to a bank or trust company than the 
proper kind of board of directors: It of itself isa guarantee of bank de- 
posits. There is one large institution which has addressed its depositors 
in the following language: ‘* The walls whereby we guard your inter- 
ests, like ancient Sparta’s, are not of bricks, but of men. In the high- 
est sense the men who manage this company are directors that direct®’’ 
When such a statement can be confirmed by mention of names in which 
the community has confidence, the institution is sure to attract and hold 
business. The director then, like all oth¢r employes of financial insti- 
tutions, must be honest and not open to the suspicion that he will sac- 
rifice anything and everything to self-interest. He should be wellenough 
known for the community to consider him iptelligent, of good judgment, 
and by his conduct of his own business or profession, he should be a 
proved success. If he has not lost his own money by lack of judgment, 
the chances are he will be equally successful in handling the business of the 
bank. He should be a matured man who can give the benefit of his ex- 
perience, conservative enough to be safe, but at the same time progres- 
sive enough not to move ina groove. He should take sufficient inter- 
est and pride in his institution to work for it at all times, and it would 
seem just as well that, unless the conditions are peculiar, or he is an ex- 
ceptional man, he did not serve on both the boards of a trust company 
and a bank, so that he would be able to concentrate all his attention on 
one institution. The community should feel certain when it sees his 
name, that by active management he expects to safeguard his assumed 
responsibility. 

COMPOSITE CHARACTER OF A BOARD. 

This is the ideal which financial institutions should seek to attain. 
As a board is not one man, but its judgment is the composit of many 
men, if careful selection has been made an excellent board may be had, 
even though every directoris not the ideal. The brilliant man of schemes, 
too much inclined to take a chance, can be counteracted by an ultra-con- 
servative, who not only looks before he leaps, but prefers to step and 
never leaps unless there is a net or something to break his fall. To fol- 
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low the one man might be sudden ruin, to follow the other slow death, 
but the other directors having heard the two extremes, can decide on the 
profitable safe middle course. If possible, there should be on the board 
one representative from every line of business with which the institution 
is liable to deal. In this way all the directors get the benefit of a spec- 
saat 

— A DIRECTOR SOMETHING MORE THAN A NAME. 

A man should never be chosen as a director for his name alone. It 
has recently been reported thata gentleman prominent in financial circles 
testified that when he agreed to serve on the board of a certain institu- 
tion, he told the president that he did not expect to attend any of the 
meetings of the board. The most charitable comment to make is that 
he could not have understood the fiduciary capacity of a director and its 
necessary responsibilities. As to the president who was willing to ac- 
cept a director under such conditions, it is sufficient to say that his com- 
pany went out of business under disastrous circumstances. 


DIRECTORS AS SOLICITORS. 


If a director is an earnest one he will do something more than direct 
and safe-guard the business, he will build it up. Hecan make the best 
solicitor in the world, when he is in earnest and takes a pride in the ser- 
vice his bank renders. There are many times when a personal word 
from him will get an account, which all the officers and employes could 


work on in vain, even though they emphasized the fact that that partic- 
ular director was on the board and that the prospective business would 
come under his supervising care. He should take such an interest that 
when an officer went to him with a suggestion that he might get the ac- 
count, he would personally straightway try. 

A good board of directors is by no means an easy thing for a finan- 
cialinstitution toprocure. It may be that considerable acumen will have 
to be exercised and the institution for a time will have to be satisfied 
with men who will regularly attend meetings and honestly supervise the 
bank. The institution should certainly not be satisfied with less than 
this. If the president and other officers are capable men, they will soon 
get these men so interested that they will take a pride in getting new 
business. They are busy of course; it is only the busy men that find 
time to do things. If the director should be of such meager capability, 
or so overburdened with affairs that he cannot attend meetings regularly 
and be a real director, then it makes no difference how prominent a 
citizen he is, the bank is much better off by having a less eminent and 
more dependable man. 

GETTING DIRECTORS TO SERVE. 


Recently the Comptroller of the Currency has been impressing the 
responsibility of directors very forcibly on directors of national banks. 
His latest ruling is that directors who vote to make loans which turn 
out bad and violate the banking law, are to be held personally liable. 
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In the various states the duties of directors are being more clearly un- 
derstood from day to day. Is the result of all this going to be that it 
will be difficult to get men to leave their business and devote part of 
their time to their bank or trust company? Unquestionably it will make 
men more careful before they consentto act. It may be that institutions 
will have to increase the compensation paid directors, but if they do, 
and it results in the directors working with a full sense of responsibility, 
it will be worth while. It perhaps is not as easy to get men to serve as 
directors as it once was; the time required is being considered. Not 
long ago the writer heard a prominent business man during a speech 
before the Public Question Club, of St. Louis, state that in his judgment 
one of the reasons St. Louis and other cities did not more fully live up 
to their possibilities was due to the fact that too many of their brainest 
wholesale merchants and manufacturers took from one to two hours a 
day from their business to attend board meetings of financial institutions. 
Of course, cities could not do without banks, they are a community ne- 
cessity ; modern banks must have directors and for the good of all con- 
cerned, directors should be those actively engaged in business. Con- 
sequently the merchant is not taking time from his business when he 
serves as a director, but is utilizing that time to conserve a creator of 
capital so that his business may be possible. The address is spoken of 
here to show the tenor of the times. It discloses a condition that the 
practical bank man must prepare to meet. 


AN HONOR TO BE A DIRECTOR. 


On the other hand, it is no small honor to be a director of a good fi- 
nancial institution. It should stampa man as being honest, intelligent, 
capable, dependable, successful and a leader. When it is fully recog- 
nized that a man will not be asked unless he measures to this standard, 
there are very few who will not be willing to assume the responsibilities 
for sake of this public testimonial of their standing from the stockholders. 

All boards of directors of established institutions can probably be 
divided into three classes, directors emeritus, the earnest directors, and 
the lukewarm directors. 

DIRECTORS EMERITUS. 


The directors emeritus have grown old in the service of the company 
and naturally there are not many of them on any board. They are by 
no means to be classed with those that allow their names to be used and 
take no real interest in the institution. They take as active a part as 
their age will permit and as they have generally retired from business, 
and the board meeting gives them perhaps their one opportunity to take 
part in business life, are usually regular at meetings when in the city. 
As a rule they are large stockholders to whose management in previous 
days the bank owes much of its success. Honorable men in the commu- 
nity, they still have influence, and it is a good thing to continue them 
on the board. 
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It is possible that all of those have not passed away who cling to the 
old ideas of banking. The gray-haired man may still think it undigni- 
fied to advertise and that to solicit business for a bank is a positive dis- 
grace. He may think that the customer is honored by being permitted 
to do business with the bank. At times his old fogyism and his positive 
opinions may require patience on the part of the younger men, but he 
can advise them as to precedent and give them lessons as to loyalty. He 
has faced difficult times and been one of those that held the craft steady 
in the stress of the storm. He doubtless realizes he is old and has offer- 
ed to resign. He likes it when he is asked to remain, and while he does, 
will express his opinion. The board room has become part of his life, 
his fellow directors his family, and so long as there are sufficient active 
men to outvote his “cranks’’ while profiting by his experience, the 
business of the company does not suffer by having such advice as he is 
able to give. 

EARNEST DIRECTORS. 


The earnest directors are the reliance of the bank and in the well- 
organized institution should be very much in the majority. They are 
the men that not only carefully follow the proceedings of the board room, 
but are always bearing the interest of the institution in mind. They 
make suggestions to the officers and can be consulted with a certainty 
of their best advice at all times. They direct the bank and also build 
up its business by active solicitation when necessary. 


LUKEWARM DIRECTORS. 


The lukewarm directors are possibilities, and if they cannot be turn- 
ed into earnest directors within a reasonable time should be gotten off 
the board as soon as opportunity offers. They are usually, though 
not always, the new men. They have beén induced to come on the 
board because they appreciate the honor of being a director of a bank. 
It flatters them. It is a matter purely of self-interest ; very seldom are 
they altruistic enough to act in order to serve the other stockholders. 
Perhaps it is a brutal way to put it, but they are on the board to see what 
they can get out of it. This does not mean that they will absent them- 
selves from meetings. They like the companionship, the cigars and the 
compensation. They also take an active part in the discussion, and 
when they realize their responsibilities are equaltothem. Their interest, 
however, in the institution begins and ends in the directors’ room. If 
the executive officers are capable men, they will see that especial atten- 
tion is paid to the education of such directors. Tactfully they will be 
inducted into all that the institution stands for and gradually they will 
be made to feel a pride in “heir institution. They will be given an op- 
portunity to serve on various committees, and before they know it their 
interest will be aroused so that they begin to plan for the bank and to 
apply in its behalf some of the ideas that have made their own business 
a success. This means they have developed into earnest directors and 
they themselves will hardly be conscious of the change. 

(Zo be Continued.) 
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ll. STOCK “AND STOCKHOLDERS (Continued). 


Right of Stockholder to Sue on Behalf of Corporation. 


Courts Will Not Interfere Where Corporation Exercises Dis- 
cretion In Good Faith. 


Conditions Under Which Stockholder May Sue. 


Right of Stockholder to Question Transaction Which Occurred 
Before He Acquired His Stock. 


$43. Right of Stockholder to Defend on Behalf of Corporation. 


3 39. Right of Stockholder to Sue on Behalf of Corporation.—In the 
conduct and management of corporations, situations frequently arise 
wherein a stockholder believes that the directors of the corporation are 
not sufficiently diligent in enforcing its rights. The stockholder may feel 


that immediate steps should be taken to enforce the rights of the cor- 
poration and under certain circumstances, the law accords to the stock- 
holder a right to proceed in behalf of the corporation, where the corpora- 
tion has refused or neglected to take the initiative. 

The mere fact that a person owns stock in a corporation does not 
entitle him to bring actions ‘in its name whenever he happens to think 
such a course expedient. Nor does the fact that one has become the sole 
owner of all the stock of a private corporation entitle him to maintain 
an action in his own name in a case where the corporation is the real 
party in interest.” 

In Button v. Hoffman, an action in replevin was brought to recover 
possession of property belonging to a corporation. The plaintiff was 
the sole owner of all the stock of the corporation. As he expressed it in 
his testimony ‘‘I bought all the stock, I own all the stock. I became 
absolute owner of the mill. It belonged at that time to the company, 
and Iamthecompany.’’ This was held insufficient to entitle the plain- 
tiff to maintain an action in his own name. 

From the very nature of a very private business corporation, or, in- 
deed, of any corporation, the stockholders are not the private and joint 
owners of its property. The corporation is the real, though artificial, 
person substituted for the natural persons who procured its creation. It 

96. Randall v. Dudley, 111 Mich. 437, 69 N. W. Rep. 729. 

97. Wisc. 20 N. W. Rep. 667. 
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must purchase or grant, sell and convey the corporate property and do 
business, and sue and be sued, for corporate purposes by its corporate 
name. The corporation must do its business in a certain way and by 
its regularly appointed officers and agents, whose acts are those of the 
corporation only if they are within the powers and purposes of the cor- 
poration. In an ordinary co-partnership the members of it act as natural 
persons and as agents for each other, and with unlimited liability, but 
not so with a corporation ; its members, as natural persons, are merged 
into the corporate identity. 

While the corporation exists the owner of shares isa mere stockholder 
ofitandnothingelse. The consequences of a violation of these principles 
would be that the stockholders would be the private and joint owners of 
the corporate property, and they could assume the powers of the cor- 
poration, and supersede its functions in transactions and disposition, for 
their own benefit without persona! liability, and thus destroy the cor- 
poration, terminate its business, and defrand its creditors. The stock- 
holders would be the owners of the property, and, at the same time, it 
would belong to the corporation. 

The general rule is that neither a stockholder nor any number of 
stockholders have the right to sue in their own names or to use the cor- 
porate name for the prosecution of an action at law on account of any 
right of action which may exist in favor of the corporation. 

It is not to be understood, however, that the stockholder is entirely 
helpless in those cases where fraudulent directors or officers will not 
prosecute or defend actions in the interest of the corporation which would 
involve themselves. 

Courts of equity have found means to redress wrongs of this charac- 
ter. The rule is thus stated by an eminent law writer: ‘‘ Wherever a 
cause of action exists primarily in behalf of the corporation against di- 
rectors, officers and others, for wrongful dealing with corporate property, 
or wrongful exercise of corporate franchises, so that the remedy should 
regularly be obtained through suit in the name of the corporation, and 
the corporation either actually or virtually refuses to institute or prose- 
cute such a suit, then, in order to prevent a failure of justice, an action 
may be brought and maintained by a stockholder or stockholders.’’™ 


$ 40. Courts Will Not Interfere Where Corporation Exercises Dis- 
cretion in Good Faith.—In many matters the management of a corpora- 
tion is entitled to a reasonable amount of discretion. It may be that 
the refusal of the corporation to begin suit is based upon sound judg- 
ment, and is a proper exercise of discretionary power. The courts do 
not ordinarily interfere at the instance of a stockholder to control a 
matter thus within the discretion of the directors. It was said in Wal- 
lace v. Lincoln Savings Bank, 15 S. W. Rep. 448, that it by no means 
follows that the mere refusal of the corporation to bring suit will author- 


-. Pomeroy Zq. Jur., § 1095. 
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ize any stockholder dissatisfied with such decision to himself conduct the 
suit. A very wide discretion is necessarily reposed in the directors of a 
corporation. It is not the duty of the managers of such associations to 
bring suit upon every supposed wrong or injury to the corporation. If 
it were so, strangers could never know when a settlement, compromise, 
or adjustment was a finality if the matter was subject to be overhauled 
at the suit of any dissatisfied shareholder. So a suit might appear so 
desperate, or be so expensive or, for good reasons impulitic, that direc- 
tors might, in the exercise of a sound discretion, deem it unwise to en- 
gage in litigation. In such cases, if the refusal be in good faith, the 
courts will rarely suffer a shareholder to overturn such decision by enter- 
taining his suit for the same cause of action. To authorize his suit, the 
refusal of the corporation to sue must appear to have been wrongful. 

Whether or not a corporation shall redeem its property from mort- 
gages and, by so doing, practically abandon its business and appropriate 
its property to the payment of its debts, is a question for the corpora- 
tion, acting in good faith to decide ; and a stockholder may not main- 
tain an action to redeem the property.” In reaching this conclusion 
the court said: ‘‘ A stockholder cannot be permitted, whenever he thinks 
a corporation is acting unwisely, with reference to its business affairs, 
to bring the corporation into court and compel it to pay its debts.’’ 

As a general rule it may be said that the courts have nothing to do 
with the internal management of business corporations. Whatever may 
lawfully be done by the directors or stockholders, acting through ma- 
jorities as prescribed by law, must of necessity be submitted to by the 
minority, for corporations can be conducted upon no other basis. All 
questions within the scope of the corporate powers which relate to the 
policy of administration, to the expediency of proposed measures, or to 
the consideration of contracts, provided the transaction be not tainted 
with fraud, are beyond the province of the courts.! 

In the case of Colby v. Equitable Trust Company,” acourt of equity 
refused to interfere with a proposed merger of two trust companies, au- 
thorized by a large majority of the stockholders in good faith and accord- 
ing tostatute,simply becausethe minority thought the proposedagreement 
was unfair. A court of equity willinterfere in the management of a corpor- 
ation at the solicitation of a minority stockholder only when his complaint 
is based upon some illegalor unauthorizedact of the majority to his preju- 
dice. Otherwise the court might be called upon to balance probabilities 
of profitable results to arise from the carrying out of the one or the other 
of different plans proposed on behalf of different shareholders in a cor- 
poration, and to decree the adoption of that line of policy which seems to 
it to promise the best results, or at least to enjoin the carrying out of 

99. Lefi v. Nachod, 64 Misc. Rep. (N. Y.) 497. 

1. Flynn v. Brooklyn Street R. Co., 158 N. Y. 507. 

2. 124 N. Y. App. Div. 262. 


2 
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the opposite policy. And, as was stated by Peckham, J., in Gamble v. 
Queens County Water Co:* ‘‘ This is no business for any court to fol- 
low.’’ 

Along these lines it has been held‘ that a court will not determine, 
at the instance of a stockholder, whether or not dividends should be 
paid. 

$ 41. Conditions Under Which Stockholder May Sue.—As a gen- 
eral rule a stockholder is not entitled to bring an action on behalf of his 
corporation unless it appears that there has been a breach of duty on 
the part of the directors, that the corporation has failed and refused to 
demand redress, and that there has been an injury to the stockholder. 

Among other things a right of action by a stockholder arises in cases 
where the majority of the stockholders pursue a cause of action which is 
plainly oppressive to the minority and a fraud upon their rights, or where 
the directors or officers are perverting the powers of their offices to their 
own personal gain and benefit and in contravention of the stockholders’ 
rights, or where the directors and majority stockholders threaten to do 
an act not sanctioned by statute or the charter of the company. 

It must appear, before a stockholder can institute an action on be- 
half of the corporation, that the corporation itself has refused to com- 
mence suit, thus, a stockholder has no right te commence an action for 
conversion of property belonging to the corporation, where it appears 
that the corporation itself has in due season resorted to what it regards 
as an appropriate legal remedy.° 

It must further appear that the conduct complained of by the stock- 
holder will work a substantial injury to the corporation, or at least to 
the complaining stockholder. Ifthe injury is slight and effects all stock- 
holders alike and no other stockholder complains, the stockholder com- 
plaining will not be afforded equitable relief. 

Thus, it has been held that a purchase made by a corporation will 
not be set aside because of the fact that one of the directors was shown 
to have been interested in a purchase, where it resulted in no detriment 
to the complaining stockholder.° 

And where a contract with a corporation was fulfilled to the satisfac- 
tion of the directors and it appeared that the work was beneficial to the 
corporation and done on favorable terms it was held that equity would 
not enjoin the payment of the stipulated compensation on the allegation 
of one of the stockholders that there was a secret agreement between 
one of the directors and the contractor to divide profits.’ 

3. 123 N. Y. 91. 

. Miller v. Crown Perfumery Co., 125 N. Y. App. Div. 882. 


5. Steel Lumber Co. v. Laurens Co., 98 Ga. 329, 248.E. 755; Cook on Corpo- 
rations, Sec. 4555. 


3. Hill v. Nisbet, 100 Ind. 341. 
. Havens v. Hoyt, 6 Jones Eq., (N. C.) 115. 
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In every instance where a stockholder is entitled to sue on behalf of 
his corporation, any recovery which may be had in the action thus in- 
stituted belongs, not to him, but to the corporation: For instance a 
stockholder cannot sue for the recovery of his proportionate share of 
money alleged to have been fraudulently abstracted by the officers in sal- 
aries from the company’s treasury, as he is entitled to do no more than 
compel its restoration to the treasury of the company.® 

The amount of stock which a complaining stockholder owns in the 
corporation may bean element in determining his right to bring suit 
on behalf of the company. Thus, in a case where the act complained 
of was not beyond the powers of the corporation and a case was not 
clearly made out, the court refused to interfere at the instance of one 
who held but 100 shares out of a total capital stock of 350,000 shares. ® 

In Danmeyer v. Coleman,” it was said: ‘‘It is always a suspicious 
circumstance where a single stockholder, among a large number in a 
corporation, rushes into a court of equity to vindicate unaided, and 
alone, the rights of the corporation and all other stockholders; and es- 
pecially is this so where the amount of stock owned by him is so very 
limited that in case ef success his own share of the recovery will be 
so small as to make the maxim, de minimis non curat lex very properly 
applicable?’ 

Even where a stockholder has a right to bring a suit on behalf of 
the corporation this right may be lost by laches on his part. 

The courts will require the exercise of reasonable promptness in the 
institution of these suits, to the end that the investment of money or 
changes in the ownership of the stock or property may not be interfered 
with by an unreasonable demand on the part of the dissatisfied stock- 
holder. It is his duty to bring suit within such time after the doing 
of the acts complained of that the court may stop or undo the wrong 
without doing injury to some other person. He must sue with sufficient 
promptness to enable the court to do justice to him without doing in- 
justice to innocent third persons." 


$ 42. Right of Stockholder to Question Transaction Which Occurr- 
ed before he Acquired his Stock.—A stockholder may bring an action 
in behalf of the corporation for the benefit of himself and all other stock- 
holders to set aside as fraudulent an improper transaction consummated 
at the expense of the corporation. even though the act complained of oc- 
curred before the stockholder acquired his stock.” In this case the 
question presented was unembarrassed by any incidental considerations, 
as, that the prior owner of the stock had consented to the transaction, 


8. Rafferty v. Donnelly, 187 Pa. 423, 47 Atl. Rep. 202. 

9. Greuen v. Schaeffer, 7 Mo. App. 587; Cook on Corp. Sec. 4566. 
10. 11 Fed. Rep. 97. 

11. Cook on Corporations, Page 1039. 

12 Pollitz v. Gould, 202 N. Y. 11. 
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or that the plaintiff’s subsequent acquisition of the stock was accompan- 
ied by any circumstances which would render it inequitable for him to 
seek relief. (t was contended against the stockholder’s right to main- 
tain the action that, where one buys stock subsequent to the transaction, 
he should be regarded as buying subject to it and not permitted to ques- 
tion it. But the court said: ‘‘I fail to see any principle of estoppel or 
logic which makes a subsequent purchase of stock so subject to a frau- 
dulent corporate transaction that the purchaser may not insist upon its 
being set aside.’’ 

$ 43. Right of Stockholder to Defend on Behalf of Corporation.— 
There is no question but that the stockholders are entitled to defend 
legal proceedings in behalf of the corporation in case its directors or 
managing agents are willfully or fraudulently neglectful of the interests 
of the corporation. In the case of Fitzwater et al. v. National Bank of 
Seneca ™ the facts were these: A state bank, acting under statutory 
authority, reorganized as a national bank, and commenced business as 
such at the same place where the old bank was located. The officers of 
the old bank, who were also the officers of the new bank, continued to 
transact business of the old bank, which consisted in liquidating and 
winding up its affairs. It was unable to discharge all of its indebted- 
ness and, to enable it to do so, it borrowed $20,000 from the new na- 
tional bank. It did not pay the money so borrowed, and suit was brought 
against it. Default being made in this suit, certain of its stockholders, 
who had not gone into the new national bank, filed a motion to be allowed 
to defend in place of the corporation, alleging a lack of power on the 
part of the old bank to incur the obligation on which suit was brought, 
and alleging that the officers of the old bank, being the same as those 
of the new, and being guilty of the wrongful acts charged, had neglect- 
ed to defend. It was held that the stockholders were entitled to inter- 
vene and defend on behalf of the bank. 

As to a stockholder’s right to defend on behalf of the corporation, 
the rule is that he may do so where the corporation has a valid defense 
to a suit brought against it and the managing officers wrongfully or 
fraudulently refuse to interpose the defense. The stockholder may in- 
tervene and defend without showing that he requested the corporation to 
defend for itself, where it appears that such a request would be futile. 

13. Kansas, 61 Pac. Rep. 684. 


(To be Continued.) 
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CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy shold be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


RIGHT OF DEPOSITOR IN INSOLVENT BANK TO SET-OFF. 
Editor Banking Law Journal. PHILADELPHIA, Pa., May 20, 1912. 
Dear Str:—We would like to know whether you have in mind any recent de- 
cisions of Pennsylvania, New York or New Jersey courts, relative to depositors be- 
ing permitted to set off their deposits against indebtedness to insolvent banks ? 
If you will kindly advise us on this point, we will certainly appreciate it. 
Very truly yours, TREASURER. 


Answer:—The question of the right of a depositor in an insolvent 
bank to set off his deposit against a debt owing from him to the bank 
generally comes up in the federal courts, and not in the state courts. 
And as the federal courts constitute one system (and not several like the 
states) the circuit from which a particular decision comes is immaterial. 
Generally a decision in one circuit is law in all. 

In Loveland on Bankruptcy it is said, at page 658: ‘“A person may 
set off a credit on deposit in a bankrupt bank against his indebtedness 
on notes or as indorser upon a note held by the bank which has been 
protested. To this proposition are cited the following cases: In re 
Shultz, 132 Fed. Rep. 573; Marks v. Barker, Fed. Cases, No. 9096; 
Winslow v. Bliss, 3 Laws (N. Y.) 220; In re Meyers, 99 Fed. Rep. 
691; Inre Henry L. Meyer, 106 Fed. Rep. 828. 

In 28 B. L. J. 127 (1911) is published the decision of the New York 
Supreme Court in the case of Borough Bank of Brooklyn v. Mulqueen, 
125 N. Y. Supp. 1034, wherein it was held that the indorser of a note, 
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discounted by a bank which afterwards becomes insolvent, cannot set 
off his deposit against his liability on the note, unless the maker is insol- 
vent. 3 







CERTIFICATION BY TELEPHONE. 
Editor Banking Law Journal. , Nes., April 4, 1912. 
Dear Sir:—A telephones or telegraphs a bank in Nebraska that he is offered, 
or holds, a check drawn by B on the bank addressed for a stated sum, and asks if 
the check is good. The bank replies that checks are not certified by telephone or 
telegraph, but that the account of B is in sufficient funds to cover the check at the 
time. In the interval preceding presentation B (who proves to be irresponsible) stops 
payment on the check at the bank. What, if any, legal redress has A against the 
bank on a claim that he extended faith and credit to B’s check on the bank's state- | 























ment, and upon notice to it of his (A’s) interest in the matter ? 

Would A have any better cause of action against the bank if, in the interim be- 
tween the time of the bank’s reply to his inquiry and presentation of the check, the 
bank had paid another check of B’s which exhausted the balance ? 4 

Would the situation be altered if A, after having received the answer of the 
bank, stated to it that he had accepted B’s check fur value ; that he would look to 
the bank for payment of the check; and was told in response that nothing more could 
be added to what already had been said ? Yours very truly, SUBSCRIBER. 


— 


Answer-—No liability rests on the bank in any of the situations 
above presented. Under the Negotiable Instruments Law, which is in 
force in Nebraska, a certification to be valid, must be in writing. That 
is, the Negotiable Instruments Law expressly requires an acceptance of 
a bill of exchange to be in writing and this applies to checks as well as 
to other bills of exchange. 


were 
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SALE OF LAND. 


















Editor Banking Law Journal. , Wis., May 31, 1912. 


Dear Str:—I should consider it a favor to have an opinion on the following ques- : 
tion: | 
If I voluntarily pay the debts of another can I compel him to pay me back ? : 
The facts prompting this question are: A owns 40 acres of land upon which he : 
borrows $300 on a real estate mortgage. A sells out to B, giving him a land con- 
tract on a pirtial payment plan for $600. B assumes the mortgage as part of the 
purchase price. A sells out to C, surrenders his land contract without assignment 
and makes out his deed to him. C goes to the bank and pays the mortgage, which 
is past due. 
Which question is: How can C proceed to collect a mortgage on his own land, 
which he has voluntarily paid? Cannot B compel A to procure the deed he agreed i 
to give him whenever the partial payments are fully paid? B took no part in the 
transfer from A to C. Yours truly, SUBSCRIBER. 


Answer:—B cannot compel a transfer of the land to him upon com- 
pleting his payments for the reason that he has broken his contract in | 
not satisfying the mortgage which he assumed as part of that contract. i) 
The rights of the parties depend largely upon the terms of the contract, 
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but it would seem that C has a cause of action against B for breach of 
contract, while B may have a counter claim against C for the amount 
already paid under the contract. 


STOLEN STOCK CERTIFICATE. 


Editor Banking Law Journal. —, Tenn., April 29, 1912. 
Drak Sir:—Stockholder in a national bank borrows money on his note executed 
to individual placing his certificate of stock as collateral. Certificate indorsed in 
blank. Before maturity of note, holder places note, together with certificate of stock, 
in a desk in his home. Sometime thereafter, but still before maturity of note, these 
papers are lost or presumably stolen from the desk drawer, both note and certificate. 
Holder of the note made affidavit that said note and certificate were lost or stolen, 
that he had not transferred same to any one, and that he was unable to find either 
note or certificate of stock attached. Holder of note also made bond to indemnify 
bank from loss, which bond at present is good and solvent. On this affidavit and 
bond, maker of note and owner of the certificate of stock paid the holder the amount 
of his note, and demanded from bank a new or duplicate certificate for the one stolen. 
Owner of stock also refuses to sign bond with holder of his note who lost certificate. 
Certiticate of stock is transferable only on the books of the bank, so stated in 
face of certificate and in by-laws of bank, but bank had no knowledge that this cer- 
tificate was transferred by owner of stock as collateral for loan to an individual, until 
after the loss of note and certificate, but before note was due. 
Now, should this bond executed to bank become insolvent in a few years, and 


the original certiticate should be presented by some party who should be able to prove 
that he held certificate for value and in due course, etc., could the bank be held 
liable on said original certificate, should a duplicate certificate be issued now to take 
the place of one lost or stolen ? What should bank do in premises to further protect 
its interest ? Very truly, PRESIDENT. 


Answer:—No one to whose hands the original stolen certificate may 
come can gain any rights thereon against the bank, or against any other 
party. The certificate is not negotiable and the purchaser of a stolen 
certificate gets no title thereto, even though he purchases in good faith. 
The bank can suffer a loss only in the event of its recognizing the holder 
of the stolen certificate in some way as by issuing a new certificate to 
him. This, of course, can be avoided by exercising proper care. 

While the bank can be put to no loss, it may nevertheless become 
involved in litigation, if the lost certificate turns up in the hands of a 
bona fide holder. So the bond ought to specifically protect the bank as 
to any expense it may be obliged to meet by reason of such litigation. 

A duplicate certificate, under the circumstances, may be safely is- 
sued. The bank should, however, have a bond from the owner of the 
stock. Its right to insist upon such a bond, depends upon its by-laws. 

Different rules from those affecting negotiable paper obtain as re- 
gards stock certificates indorsed in blank and subsequently lost or stolen. 
A purchaser of such certificates is not in any sense a bona fide holder 
for value or entitled to protection ; nor is any subsequent purchaser. 





INQUIRIES AND CORRESPONDENCE. 623 


The real owner may compel the corporation which originally issued the 
certificate to register the stock as his on its books, or he may have an 
action for damages against a bona fide transferee of the thief. Barstow 
v. Savage Min. Co., 64 Cal. 388, 1 Pac. Rep. 349; Anderson v. Nicholas, 
28 N. Y. 600; Biddle v. Bayard, 13 Pa. 150. 

Briefly stated the facts in Barstow v. Savage Mining Co., 64 Cal. 
388, 1 Pac. Rep. 349, are as follows: A certificate of stock was issued 
to A, and by him indorsed and sold to B. The certificate was lost by 
B and purchased from the thief by C. It was held that B could compel 
the corporation to issue a new certificate to him, or he could have judg- 
ment against C for the value of the stock, at his election. The certifi- 
cate was not a negotiable instrument and C got no title whatever to it. 

Upon a similar combination of facts the same conclusion was reached 
in the case of East Birmingham Land Co. v. Dennis, 85 Ala. 565, 50 
So. Rep. 317. It wastheresaid: ‘‘ The rule is well settled that the bona 
fide purchaser of a negotiable bill, bond or note, although he buys from 
a thief, acquires a good title, if he pays value for it, without notice of 
the infirmity of his vendor’s title. The authorities are clear in support 
of the view, that a certificate of corporate shares of stock, in the ordi- 
nary form, is not negotiable paper, and that a purchaser of such certi- 
ficate, although indorsed in blank by the owner, where no question arises 
under the registration laws, obtains no better title to the stock than his 
vendor had, in the absence of all negligence on the part of the owner, 
or his authority to make the sale.’’ 

To the same effect are Mechanics’ Bank v. New York, N. H. & H. 
Rd. Co., 13 N. Y. 599, and Shaw v. Spencer, 100 Mass. 382. 

In Swim y. Wilson, Cal., 13 L. R. A. 605, it was held that a stock- 
broker who receives stock from one who has stolen it, sells the stock and 
pays over the proceeds, is liable to the real owner for the value of the 
stock, although he acted in good faith, without notice, and in reliance 
upon the thief’s representations of ownership. The certificate in this 
case was indorsed in blank. 


CASHIER’S LIABILITY FOR EXCESSIVE LOAN. 


Editor Banking Law Journal. Gururit, N. Dak., May 6, 1912. 

Dear Str:—Kindly give me your opinion on the following question, to wit: Is 
a cashier of a state bank held liable for an excess loan made? In this state the law 
reads that a bank shall not loan to any one party or firm to exceed 15 per cent of its 
capital stock. In case there would be a loss would the cashier be liable for the amount 
in excess of the law, or would the bank have to stand it ? 

I would be pleased to have you cite specific cases, if possible. 

Thanking you for your attention in this matter, 1am, Very truly yours, 

CASHIER. 


Answer:—lIt is impossible to give a direct yes or no answer to a ques- 
tion involving a cashier’s liability under the facts related. It can only 
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be said that the statute referred to imposes no absolute liability. The 
statute in question, which is chapter 45 of the laws of North Dakota, 
1911, provides as follows: 

‘ The total liability to any (banking) association of any person, 
shall not at any time exceed fifteen per cent of the capital and surplus 
stock of such association actually paid in * *.’’ 

The statute does not impose any liability on the cashier or other offi- 
cer of a bank, who may violate its provisions. The prohibition is direct- 
ed against the bank and is presumably enacted for the protection of the 
stockholders. 

The case of Wheeler v. Aiken County Bank, 75 Fed. Rep. 781, though 
it involved directors instead of a cashier, and though the statute there 
violated was penalin form, is somewhat similar. In this case it was held 
that a state statute merely forbidding the directors and other officers of a 
state bank from borrowing any money from the bank, on pain of crimin- 
al prosecution (Rev. St. S. C. 1540) affects only the officer so borrowing 
and does not make other directors personally liable to the stockholders 
for losses resulting therefrom. 

The statute referred to provided as follows: ** No director or other 
officer of such bank shall borrow money from said bank, and if any 
other officer or director shall be convicted upon indictment of directly 
or indirectly violating this section he shall be punished by fine or im- 
prisonment or both at the discretion of the court.’’ 

~The evidence showed that, contrary to the provision of the statute, a 
loan equal to about one-third of the capital stock of the bank was made 
to a single person. It was nevertheless held that the directors who re- 
presented the bank in the transaction were not liable. 

In the opinion it was said: ‘‘It will be seen that there is not an im- 
perative prohibition against making loans, nor is any penalty denounced 
against the officers who lend the money, nor is the repayment of the loan 
a mitigation of the offense. It is a penal statute, whose effective force 
is directed against the party borrowing, and effects him alone. The 
violation of the statute might subject the corporation to a forfeiture of 
its franchises. That is a question which we do not have to consider. 
It does not, in terms, impose any civil liability in damages. As it 
creates an offense which did not exist at common law, no reason has been 
suggested why it should not be construed strictly, as such statutes usually 
are.’’ 

Another decision along these lines is Seventeenth Ward Bank v. Smith, 
51 N. Y. App. Div. 259. It here appeared that a loan was made by the 
president of a bank in violation of Chapter 696 of the laws of the state 
of New York of 1893, which provide that ‘‘ no corporation or banker to 
which this chapter is applicable shall: (1) Make any loan or discount 
to any person, company, corporation or firm, or upon paper upon which 
any such person, company or corporation or firm may be liable, to any 


* * 
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amount exceeding the one-fifth part of its capital stock actually paid in 
and surplus.’’ 

It was held that the president was liable to the bank, provided he 
was negligent in determining the value of the collateral upon which the 
loan was made. The Appellate Court held that the trial court was in 
error in excluding the evidence offered on behalf of the president to the 
effect that other bankers had received similar collateral as security for 
loans. 

‘‘ If other financial institutions were receiving and accepting these 
securities as collateral, and this fact was generally known to the business 
community of which the defendant was a part, it would be some evi- 
dence of the degree of care and prudence exercised in the transaction of 
the business of the bank, and it should not have been withheld from the 
jury by a general ruling which closed the door to this line of evidence.”’ 

In Morawetz on Corporations, section 556, itis said: ‘* The liability 
of directors for damages caused by acts expressly prohibited by the com- 
pany’s charter or act of incorporation is not created by force of the 
statutory prohibition. The performance of acts which are illegal, or 
prohibited by law, may subject the corporation to a forfeiture of its 
franchises, and the directors to criminal liability, but this would not rend- 
er them civilly liable for damages.’’ 

The authorities quoted from show that many elements enter into the 
determination of the question of the liability of a cashier in the case of 


an excessive loan. If he acts without authority and is clearly negligent 
then he is undoubtedly liable. If, on the other hand, his action is en- 
tire good faith and under the instruction of his superiors in the bank, 
then his liability becomes doubtful to say the least. 


THE IRVING-MERCANTILE MERGER. 


The merger of the Mercantile National Bank with the Irving National Exchange 
Bank has been consummated. The actual readjustment of capital takes place on 
July 18, when the increase from $2,000,000 to $4,000,000 will be paid in and the 
surplus increased to $3,000,000. The merged institution will have over $53,000,000 
of resources. 

A very wise step is to be taken on the date named, viz.: the simplification of 
the name to Irving National Bank, The clumsiness in business of compound and 
hyphenated names is a matter that should be regarded more important than senti- 
ment unless sentiment clearly means more business. 

Lewis E. Pierson continues as president and Harry E. Ward as cashier. James 
E. Nichols, Rollin P. Grant and Benj. F. Werner are the Irving vice-presidents; 
Willis G. Nash, Charles H. Imhoff and Emil Klein representing the Mercantile. 
Messrs. Penny, Faust and Bouker, assistant cashiers, are re-enforced b\ Mr. Redfern 
from the Mercantile. 





The State Bankers’ Conventions. 


HE assembling of so many state bankers’ conventions within so short a space of 
time, as occurred this year, was unprecedented. The influence of these gather- 
ings is always beneficial, not only because it is good for men in the same line 

of business to rub up against each other in asemi-social manner, but because through 
the discussions that take place, the spirit of co-operation which makes for general 
solidarity of banking, is promoted. 

The striking feature in almost all of the conventions is the greater degree of seri- 
ousness that was shown; the ** picnic spirit” was not entirely eliminated, and it 
should not be; but there was a gratifying tendency to let the real objects of the meet- 
ings, those for which the Associations were formed, take precedence. If this tend- 
ency is cultivated and maintained, the state associations will soon be generally rec- 
ognized as of great importance and their influence will be correspondingly increased. 
A feature of this year’s meetings is the interest displayed in the movement to help 
promote agriculture. 


NEW YORK. 


The New York Association had one of the most satisfactory conventions in its 
history, in Buffalo. The attendance of members was large and the interest displayed 
was not merely perfunctory. Credit for this successful result is largely due to the 
efforts of the president, Mr. Walter H. Bennett, of the American Exchange National 
Bank of New York City. Tactfully brief and pithy was his opening address, in which 


he called attention to the live topics of the day—currency reform, agricultural devel- 
opment and the Pujoinquiry. The following extracts from his address are well worth 


pondering over: 

With the feeling of unrest, and the false doctrines which it seems is the desire 
of some of our public men to engender in the minds of the peopie, we are led to 
question the sincerity of a large portion of those in public life, and it should be our 
aim to so educate, not only those in our calling, but all with whom we come in con- 
tact, that they may be able to think for themselves and realize the need of legislation 
which will insure the much-needed and best currency reform that can be suggested 
by those who have made a study of the needs of the country in that direction, assisted 
by those whose every day life is devoted to the practical necessities of this wonderful 
country of ours, still in its infancy. 

We should, as far as is possible, forget our selfish interests and endeavor to sup- 
port that which will be for the benefit of all. We owe to the succeeding generations 
a legacy that will insure stability in a currency system, and one that will stand the 
test of time and make easier the task of those who succeed to our duties. 

Relative to the Pujo investigation in search of the money trust monster and its 
inquiries directed to the banking institutions, he said: 

It is peculiarly appropriate for this Association to consider the principles involved 
in a matter of this kind. On the one hand, many of the questions asked by the Com- 
mittee would involve the public disclosure of the confidential relations existing be- 
tween the various banks and their customers, while on the other hand, there is the 
high authority reposed in our national legislature and the consideration of due re- 
spect to this important committee. Moverover, it should be the aim of banking in- 
terests generally to aid in the proper and wise reconstruction of our monetary system. 

As to the agricultural development he had this to say: 

During the past twenty-five years we have seen the overcrowding of the cities 
and the depopulation of the farms. There is a cause for this, and it has been sug- 
gested to your Executive Council that it is their duty to study the conditions that exist 
and endeavor by their help to make possible, by education, the accumulation of a 
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competence at home, in an atmosphere that is more healthful and congenial than that 
of the crowded cities. In this endeavor we are assured of the co-operation of those in 
our State who have, because of their efforts, witnessed the good results of the con- 
servation of natural resources. 


The special speaker of the tirst day was Mr. George M. Reynolds of the Conti- 
nental and Commercial National Bank of Chicago, who devoted part of bis address to 
the Reserve Association bill, because, as he said, he found that quite a number of 
persons still believed that the existing money and banking system is not so bad. He 
expressed the belief that the bill contains the essential principles necessary to a proper 
solution of our problems. 


The most important part of his address was devoted to an explanation of the dis- 
tinction between the ** money power ™ and the alleged ** money trust.” He said: 


Confusing credit with money as they are related to business has caused much 
misapprehension o! this subject, and has resulted in more or less honest criticism by 
those who do not fully realize that the ‘* money power,” as it is usually applied, re- 
lates to the power or control of credit. Thus, if we speak of the *‘ money power” 
we really mean the power of credit, which is the vital force in business and which 
may be extended against either money or other tangible and liquid assets easily and 
quickly convertible into money. 

There has also arisen much confusion and misconception through the use of the 
words ‘* money power ” and ** money trust,” for frequently when the words ‘+ money 
power ™ are used by one person, another in undertaking to quote them, will, either 
through confusion or arbitrarily and premeditatedly, substitute the word *+ trust ” 
for the word *‘ power,” making it appear as ** money trust.” 

[ feel certain there are present today those who will think it is heresy for me to 
say anything upon the subject of the so-called *- money trust,” but flagrant and un- 
warranted use of this phrase by those unable to discriminate between the words 
** power” and ‘‘ trust,” with a view of leading the public to believe there exists be- 
tween the larger banks of the country a combination for the control and improper use 
of the money of the country and the credit it protects, causes me to feel I would not 
be true to the banking fraternity if I were not to take this opportunity to deny pub- 
licly any knowledge, either directly or indirectly, of any such organization. 

The word ‘* trust ” in this connection implies combination, collusion, manipula- 
tion or the improper banding together by those bankers who are carrying the reserves 
of the banks of the country, for the alleged purpose of withholding that to which the 
public is entitled, viz., credit. : 

The agitation of this question of the so-called ++ money trust” has gained such 
momentum it has been dignified by the appointment of a Congressional Investigating 
Committee, and if the investigation by that body can be had along fair and impartial 
lines and not be made the football of politics, I, for one, will welcome it and will do 
what I can to assist in it, believing that it will entirely dissipate this illusion of the 
existence of a ‘‘ trust,’ and thereby disabuse the minds of many well-meaning, but 
misguided people who honestly feel that there now exists in the United States a 
‘* money banditti,”’ seeking to pounce upon and destroy the unwary and unsophisti- 
cated. However, I do not think the proposed investigation should be of such a char- 
acter as to cause the Committee to try to force the banks of the country to divulge 
the confidential relations existing between the banks and their customers, for such rela- 
tions have been regarded as sacred from time immemorial; indeed, I believe the com- 
mittee can secure sufficiently comprehensive imformation to enable them to make a 
convincing and satisfying investigation of the subject without doing this. 

Our present system of National banking, providing for the concentration in the 
banks of the three Central Reserve cities of such a large proportion of the reserves of 
the country, naturally places those banks in a position to control the issuing or grant- 
ing of credits against such reserves, thereby placing the money ** power” or the power 
to extend credit in the hands of a comparatively small number of banks or bankers. 
Mark you, though, this power has not come to them through any process of usurpa- 
tion, or as the result of combination, or manipulation, but by virtue of and under the 
law, and as a result of legitimate practices and the natural and normal trend of the 
business of the country; and whatever power they wield by reason of this condition, 
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is one forced upon them by law, and not one that has been gained by any evasion of 
or infraction of the law. 

The application of this principle of co-operation by the banks as a basis of self- 
protection both to themselves and to their customers, thus conserving the assets and 
oftentimes the integrity of both, preventing failures as well as contentions between 
the creditors of concerns whose solvency is questioned as was the case under the old 
order of banking, has caused many to misconstrue the real condition of affairs and ap- 
ply the term ‘* trust” to this harmony of action, which is always prompted, so far as 
I know and believe, by the highest motives born of a sense of fairness and justice 
and reflecting a desire on the part of bankers to conserve and upbuild rather than to 
tear down and destroy. 

Therefore, I repeat,I do not believe in the existence of any such thing as a ‘‘ money 
trust."’ Whatever the investigation of the so-called ‘‘ money trust ” may disclose, I 
venture to predict it will be found that currency legislation providing for the estab- 
ment in the United States of the National Reserve Association along such lines as is 
recommended by the National Monetary Commission, will serve as a complete correc- 
tive of any unsatisfactory condition. 

This explanation is timely and should be carefully considered by Mr. Pujo. 

Mr. William E. Knox of the Bowery Savings Bank, New York City, enlivened 
the proceedings by a humorous address in which he touched quite pointedly upon the 
unfair intrusion of commercial banks in the savings banks’ field, where the latter exist. 
He urged co-operation by all the banks to prevent stupid legislation and to educate 
the public as to the true relation of banks to them, to assure the confidence and re- 
spect to which they are entitled. 

Mr. F. B. Sears of the National Shawmut Bank, Boston, spoke of the country- 
check clearing system of New England in a most instructive manner. This system 
has been in operation for twelve years without loss, and is adhered to by 600 out of 
the 670 banksin New England. The method was explained by Mr. Sears as follows: 

I will state briefly that each city bank makes up its New England collections 
very much as it makes up the city collections. It takes all the checks on each indi- 
vidual bank and attaches a slip. There is a list made and a footing, and the Clear- 
ing House makes no examination whatever of these checks, but simply takes the foot- 
ing and puts it in its letter. The checks are sorted partly as they go in the mails— 
that is, Massachussetts in one batch, Maine in another, New Hampshire in another, and 
soon. They are put in the mail at 3 o'clock each day, or half past 3, and all sent 
off that afternoon. The checks sent out on Monday should be remitted for by Wed- 
nesday. The Clearing House should receive its check on that day, and usually it does. 
For the purpose of clearing the checks the Clearing House manager takes what he 
calls Clearing House settlements. He has a desk and he charges to all the respective 
banks the various ehecks and those which he receives in remittances, and he divides 
up among them the New York checks and also any currency which he receives, and 
charges back to them the amount of any remittances not received up to that point and 
any protested checks. The various banks charge against the Clearing House manager 
the amount that they send down two days before. That is, on Wednesday they charge 
the Clearing House manager in the morning city settlement with the out-of-town 
checks of Monday, and the Clearing House settlement, of course, will show the dif- 
ference. 

He pointed out as one of the weaknesses of the system, that sending the checks 
directly to the banks on which drawn involved a risk; his comment on this point is 
interesting: 

The one serious difficulty is in the decision of some courts that a bank on which 
a check is drawn is not a proper agent to collect that check. As a lawyer would 
perhaps put it: No man or corporation is a proper agent to collect its own debt. 
There is a decision of the Supreme Court in Pennsylvania to the effect that a bank 
sending a check for collection to the bank on which it is drawn is liable for the loss 
if any occurs. There are other decisions to the same effect, I believe. I do not know 
that the question has ever gone up to the United States Supreme Court, but lawyers 
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tell me that the United States Supreme Court would undoubtedly reach the same con- 
clusion. There was once a lawyer who had a case in court and was very much offend- 
ed by the decision of the Judge, and he expressed his feeling so freely that the judge 
fined him for contempt of court. Whereupon the lawyer arose and asked that the fine 
might be doubled, because he said the amount named by the court was totally inade- 
quate to express his contempt for the court. (Laughter). It would require a pretty 
large fine to express my contempt for the decision I have referred to for the reason 
that we bankers all know that in the case where there are two banks in a town one 
of which may be large and apparently strong, and the other appears to be weak, and 
if we are consulting the interests of our depositors, we will send collections to that 
bank which apparently is strong. Yet under this decision we would have to send 
the check to the small bank. 

The chief speaker on the second day was Sir Edmund Walker of the Canadian 
Bank of Commerce, whose subject was Banking as a Public Service. He emphasized 
the view that the true interest of all corporations, and especially banks, is to deal 
fairly with the public. Business will continue to be done largely by corporations, 
and they must not exercise unfairly the powers they have because they happen to be 
within the letter of the law. This gives the demagogue his hold. He believed that 
the banks in the United States and Canada are carrying out the public service func- 
tions quite well, the chief one being the adequate distribution of loanable capital; to 
this end gathering of deposits is an auxiliary function. He rather favored the prac- 
tice of paying interest on individual deposits as conducive to the gathering of capi- 
tal. He closed thus: 


My main purpose in addressing you is to urge—not merely because modern 
democracy is sure to demand it, but because from any point of consideration it is the 
wisest course—that we bankers in the study of whatever reforms are necessary in the 
respective systems under which we work, think of our business as a more or less pub- 
lie service for the conduct of which we are somewhat responsible to the community in 
which we live, as well as to our shareholders. Oddly enough, while I was prepar- 
ing this paper, I found the following from the introduction of Prof. Foxwell to the 
English edition of Prof. Andreades’ ‘+ History of the Bank of England.” Prof.Foxwell 
had in mind banks of national importance, but the text will apply in some sense to 
all of us and with it I will close. 


‘*In modern times the public or national character of a bank is mainly im- 
portant in so far as it may be a guarantee that the bank will safeguard public inter- 
ests; that is to say, will realize that its chief duty is to the business world rather 
than to its shareholders, and its chief purpose to maintain financial security and sta- 
bility rather than to make profit.” 

Mr. George E. Allen, director of the Institute of Banking, spoke on Agricultural 
Education, pointing out what was being done and what should be done; not merely, 
‘*resoluting” but also acting; a co-operation of altruism and commercialism, to es- 
tablish such a community of interest between producer and consumer as will crystal- 
lize public opinion. 

Prof. E. W. Kemmerer of Cornell discussed agricultural loans, from the point 
of view of experience abroad. The need in his opinion was to bring bankers and 
farmers to a better understanding, particularly so as to arrange for agricultural loans 
not now readily provided for here, whereas in other countries there are hundreds of 
millions constantly loaned on such credit, it being recognized that the reputable 
farmer is entitled to credit just as much as the reputable trader. 

The Committee on Resolutions presented the following on the money trust in- 
quiry, which was adopted: 

Resolved, That this Association deprecates the unfounded assertion that any 


bank in this State is opposed to proper investigation by the duly constituted authori- 
ties or to the disclosure to them of any and all dealings; that this Association has 
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always urged and does approve the most rigid scrutiny by proper visitation, as well as 
the strict enforcement of all laws pertaining to the conduct of banking business. 

Resolved, That it is the sense of this Association that both the Federal and 
State banks are conservatively and well conducted, and that the supervision provided 
by existing laws, is adequate; that Federal and State officials have complete power 
of inquiry and have at all times information in respect to any and every transaction 
in any bank; and that the principle that dealings with customers shall be deemed 
confidential, and information in respect thereto shall be withheld until due process of 
law, or the consent of those whose interests may be prejudiced shall first be obtained, 
is proper and wise. 

Resolved, That the interests of those engaged in and representing the great 
industrial and financial affairs of the country are conserved and promoted by a sc: upu- 
lous enforcement of the established usuage of withholding any disclosure to third 
parties, except when compulsory, and that hasty criticism or ill advised attacks upon 
the long settled practice of banks, tends only to disturb business relations and to in- 
jure the merchant and the manufacturer. 

Resolved, That this Association advocates and demands the strictest fidelity and 
the most rigid regard for law on the part of those charged with the high trust of con- 
ducting banking business, and urges that no changes in the law shall be proposed 
without opportunity for deliberate and careful consideration by the representatives 
of the banks who are deeply interested in a sound and conservative monetary system, 
and in prudent and adequate limitations upon their administration. 


The election of officers for the ensuing year resulted as follows: 

President: Cornelius A. Pugsley, Westchester County National Bank, Peekskill ; 
Vice President: R. H. Treman, Tompkins County National Bank, Ithaca; Treasurer: 
Charles L. Schenk, Peoples Trust Company, Brooklyn; Executive Council American 
Bankers’ Association: Walter H. Bennett, the retiring president; Member Nominat- 
ing Committee A. B. A.: D. M. Hopping, Yonkers National Bank. 

At the banquet in the palatial Hotel Lafayette, fully 500 members, their wives 
and guests, participated. President Bennett was a graceful toastmaster. The speakers 
were Sir Edmund Walker, Arthur Brisbane of the New York Evening Journal, 
George M. Reynolds, Rev. Dr. A. V. V. Raymond and William C. Knox. 


MISSISSIPPI. 

The Mississippi bankers met at Gulfport, C.H. Williams of Yazoo City presiding. 
Our colleague Haynes McFadden of the ‘Southern Banker” presented an interesting 
review of the growth of banking in the South in thirty years, which he reports as 
greater, by way of deposits, by $1,000,000,000 in state and $800,000,000 in national 
institutions. Mississippi's banks have $68,000,000 out of $2,100,000,000 in all the 
South, yet she has $990,000,000 of property values against $27,500,000,000 for all 
the South. Mississippi evidently needs help in the banking lines. 

P. H. Saunders of the Commercial Bank and Trust Company, Laurel, discussed 
the reduction in interest rates in the State during the year; the law reduced the con- 
tract rate from 10¢ to 8% and exempted 64 loans from taxation, but its operation has 
not yet been made fully effective. Largely a farming state, loans are for the most 
part in the form of credits on crops and mortgages from merchants; only 10¢ is or- 
dinary bank borrowing; hence rates are very high for 90% of the borrowing. This 
again shows that Mississippi needs help: but legislation has not been conducive to 
bring help from outside. Evidently there is need for a publicity agent. 

An interesting address in this line came from Mr. R. L. Gurney of the Common- 
wealth Trust Company of St. Louis, Mo., from which the following are extracts. He 
dealt of course with bank advertising and more particularly with what not todo; for 
the title of his paper was ‘‘Advertising Lemons,” and refers first to Program Lemons, 
then to 
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THE SPECIAL WRITE-UP LEMON. 


If programs are lemons of the character indicated, how shall we properly char- 
acterize the special write-up journals which prey upon banking institutions every- 
where? All things considered, one can hardly conceive of a worse type of graft, for 
this sort of a journal (it does not deserve the name of journal or newspaper) makes 
not the least attempt to give value received. 

Living entirely upon a man’s weakness, the so-called news pages of these journals 
are nothing short of a joke. The contents are changed little from issue to issue, as 
proof of which, read several numbers of any one of them. Nor is it an exaggeration 
to say that the same old jokes will be found in the same old place at least four times 
in succession. But the write-up,recounting the manly virtues and marvelous achieve- 
ments of Banker Easymark at ‘‘so much per” never appears twice, for new victims 
are too easily found. 

It is high time to sound a clarion note of warning, not only against these alleged 
news sheets but against alleged financial journals of every type. Stick to the daily 
newspapers in appealing for checking and saving accounts and use legitimate finan- 
cial journals in appealing for accounts from banks and trust companies. When visited 
next time by a representative of a financial journal, find out from him whether his 
paper is in good standing with the Post Office Department. Inquire whether it is 
actually known by the Department before putting your signature on a contract, or 
parting with your good money. See if the paper is entered as second-class matter and 
entitled to mailing privileges. Investigation will show these alleged financial journals 
to have no mailing or distributing list except to those who buy a certain number of 
copies with each write-up. The result will be your decision first that in advertising 
for checking, savings, trust and investment business, the daily newspapers are best. 
Second that the way to secure accounts from banking institutions is by carrying a 
permanent advertisement in the legitimate, established, and well-known financial 
journals. 

Paid write-ups are valueless, for these alleged journals have absolutely no in- 
fluence in the community. Yet the amount of advertising printed in their pages, and 
the names of reliable firms would seem evidence to the contrary. But here’s right 
where you find ‘‘the bug under the chip.”” Many of the advertisements are copied from 
legitimate newspapers and inserted without request or authority from the firms men- 
tioned. After printing a card in this way for a vumber of issues, a representative calls 
(we speak from experience) for the purpose of ‘‘making a touch.” His sneaky at- 
titude, ‘‘take pity on us” type of appeal condemn him at once, and one’s first im- 
pulse is to call the bouncer. There’s hardly any other way to get rid of one of these 


representatives, for he possesses unlimited gall, consummate nerve and automatically 
turns deaf when you start to say ‘‘no.” 


THE DIGNITY LEMON. 

This is a real lemon; a policy which if adhered to will cause any bank to die of 
dry-rot. From time immemorial the majority of bankers have held that it was not only 
undignified, but well-nigh unethical to advertise,and the minority who departed from 
this idea only jumped the dignity traces in a mild degree, being content to publish 
name, capital and location. To make this concrete, let me now throw on the screen 
with the aid of the stereopticon an example of the dignified type. This slide is a 
photographic reproduction of an advertisement which was printed in the St. Louis 
Directory of 1859—over fifty years ago, you will see. 


MECHANICS’ BANK 
SOUTHWEST CORNER 2nd AND CHESTNUT 
JOSEPH CHARLESS, PRESIDENT 
J. M. WILLS, VICE-PRESIDENT 


This was the prevailing style fifty years ago, and many bankers are still afraid 
to depart from it. In fact, the mere suggestion of any deviation from this simple 
announcement causes many a banker to raise his hands in holy horror and exclaim, 
‘‘Undignified.” 

When we started our plan of writing a different advertisement for the news- 
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papers each day, in order to put a little ginger into them, so to speak, we ran the 


"DEAD BROKE AT 60 


Statistics have been compiled 
showing that 90% of men at 60 
are dead broke, living from day 
to day, or supported by their 
children. You know the reason. 
They did not save. The other 
102 did. In which class are you? 
Begin saving by taking part of 
your salary this payday and open 
a Savings Bank Account with the 


Commonwea_ttu Trust Co. 
BROADWAY AND OLIVE ST. 
ST. LOUIS. 


Immediately some of vur people pronounced it undignified. But when deposi- 
tors coming into the bank spoke favorably of it, also persons outside the bank, they 
began to look upon this type of advertising ina different way. And although this 
particular advertisement was published over a year ago, we hear references to it yet. 

The first object of an advertisement is to arrest the reader’s attention and then, 
if possible, hold it long enough to have him read your story and get your message. 


In this day and age, when people simply scan the papers, something more is neces- 
sary than the mere recital of name, officers and location. Ten to one, not one person 
in twenty would stop these busy times to read an advertisement of the old type. Be- 
lieving this to be a fundamental truth, we decided to throw the so-called dignity idea 
to the winds and create a new type of bank advertising; a type which would be dis- 
tinctive and all our own, and those experienced in the advertising field say that we 
have succeeded. 
THE MYSTERY LEMON. 


Another theory which experience has proven to bea lemon is that bank adver- 
tising is a mystery,one only to be comprehended by the high-brows in the profession. 

Belief in the Mystery Lemon has caused bankers everywhere to pay large sums 
to advertising agencies to handle their advertising, when it could really have been 
better done by men right in their own employ. And the failure to expose the fallacy 
of this false conception has prevented bank employes from putting their talents to 
work writing advertisements based upon real experiences—experiences crowded full 
of human interest, the best possible material from which to construct effective adver- 
tisements. 

THE OFF-AND-ON LEMON. 


Another Lemon we will call the ‘‘Off-and-On-Lemon.” Advertising to-day, but 

not to-morrow; advertising regularly for a week, then skipping several; making a 
big splurge a few months in the year, then stopping entirely. While, of course, 
every advertisement is bound to reach some people and make some kind of an im- 
pression, spasmodic advertising is simply throwing money away. It is really worse 
than not advertising at all; for readers no sooner get interested in what yu have to 
say, than you stop. Hence advertising to prove profitable and bring results 
must be continuous. In other words, you must feed the people in your community 
on a steady diet of advertising instead of treating them to an occasional banquet. 
‘‘When Van Camp began advertising he convinced thousands that he had good beans. 
- But the knack of drawing people into the grocery stores all over the country and 
making them buy his beans was an achievement based on systematic, continuous ade 
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vertising. Advertising made the people hungry for his beans. It compelled them to 
go into the stores aud buy Van Camp beans.” 

The steady, constant blow of a hammer eventually breaks the hardest granite, but 
its not the weight of the hammer. Its the fact that the hammer keeps on knocking 
and never stops doing business at the old stand. 

If you advertise for a while, then stop, people get the idea that you have all the 
deposits you need, do not want theirs, and are very apt go to the other fellow’sbank. 
Hence your advertising must be constant, consecutive, continuous. Seeing your ad- 
vertisement each time they open their papers will impress readers with the fact of 
the trustworthiness and stability of your bank, just as their daily business or social 
intercourse gives them confidence in men. 

When you start writing advertisements ask yourself this question: What is an ad- 
vertisement to do! Well,just three things: Interest; convince; cause toact. To inter- 
est, you must write in a different way from the fellow who runs the bank across the 
street. Take a hundred bank advertisements; about 90 per cent. of them have a 
sameness which kills efficiency, for they do not compel attention. They lack the 
first essential of a good advertisement, namely, the quality thatinterests. Here is the 
first advantage in writing your own advertisements. Being yourown thought, they 
will naturally be different from those of your neighbor. Notwo men think exactly 
alike. Hence you will escape the sameness which is so noticeable in bank advertise- 
ments by applying the Rule of Difference which says: ‘‘Attract favorable attention 
to your proposition by stimulating the brain into new channels of thought. To do 
this, arouse a set of emotions other than those usually excited.” Analyzing, we find 
that the customary bank advertisement, generally identical with every other bank 
advertisement, produces little effect on the emotions. Also that any effect produced 
generally resolves itself into an impulse to pass the advertisement over with a glance. 
Whereas, advertisements written by yourself will arrest the attention, excite the 
reader’s curiosity and compel him to read clear through, if for no other reason than 
to see what vou have to say,the following being a case in point: A woman came in 
one day and took out a certificate of deposit and remarked, ‘*You folks have mighty 
funny advertisements, but you can't help reading them.” 

You can dothis work for your bank better than any advertising man, no matter 
how expert he may be, for he starts out with certain literary habits and pre- 
conceived ideas as to what a bank’s advertisements ought to be. You, with no 
theories regarding this supposed mystery, will start out with an open mind. Hence, 
your thoughts, instead of being held down by rules and traditions, will have free 
course, and with what result? Instead of being a composite, made up of all other 
bank advertisements. your productions will be novel, striking, original, and at once 
interest readers—the first essential of all good advertising. Abundant proof of this 
statement may be had any day by examining the unique and effective advertisements 
carried by all our banks and trust companies in the St. Louis papers. 

Do not say much in your advertisements—that is, use many words. The fewer, 
the better. Hence, after you write your advertisements, boil them down. Then 
boil them again and cut out more words—especially long ones, high sounding phrases, 
pretty expressions put in just for effect. Select short, strong words. Words of snap 
and action, words which will make your advertisements fairly burn their message 
into the mind of each reader. This can only be accomplished by writing them over 
and over again. We have written some of ours at least fifty times before using them 
in the newspapers. 

And now, willit pay? Do you get results? These and kindred questions are 
naturally running through your minds. Tothem all there is but one answer: Ad- 
vertising will pay provided you keep it up, even though it appears to be extremely 
costly. But remember this—that the adoption of our Human Interest Bank Adver- 
tising will secure results at lower cost than any other kind, for according to news- 
papers and advertising experts, the small-sized advertisement with its unusual and 
timely wording will be fully as effective as large space, and in fact some of them say, 
even more effective. To obtain results requires that you educate and convince peo- 
ple that your bank should be their bank. 


Mississippi's Senator Money, a member of the Monetary Commission, spoke in 
favor of the Commission’s bill. 
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The legislative committee reported on the deplorable defect in the legislature of 
a bill to enact a banking code, by reason of irrational amendments by politicians. 
C. A. Cobb talked of the Boys’ Corn Club, a new idea to encourage corn-growing, 
which proved of great interest to those present. 

Officers were chosen for the coming year as follows: President, O. B. Quin, First 
National Bank, McComb City; vice-president, J. F. Flournoy, First National Bank, 
Canton; secretary-treasurer, Richard Griffith, City Savings & Trust Co., Vicksburg. 


TEXAS. 

The Lone Star State bankers met at San Antonio; the redoubtable president,Gen. 
Hamby was unable to preside, owing to illness. In his absence James E. Ferguson 
of the Temple State Bank vigorously opposed the Monetary Commission bill. Never- 
theless the bill was endorsed by a vote of nearly 2 to 1, after hot debate. McLane 
Tilton, the secretary of the Alabama Association discussed ‘‘ Crimes Against Cotton,” 
dealing with the ‘‘ future ” contract in the N. Y. Cotton Exchange, the unsatisfactory 
methods of financing, the inefficiency of the planters, and the need for forced sales. 
Nathan Adams of Dallas spoke on the bill of lading question, C. A. Sanford of Sher- 
man, on Conscience in Banking. Prospects of the legislature adopting the Negotiable 
Instruments Law were reported as good. Co-operation with, farmers was approved 
and a committee for the purpose appointed. The Association has 1272 members. The 
following officers were chosen: 

President, H. R. Eldridge, Houston; A. W. Wilkerson, Bryan, vice-president; 
J. W. Hoopes, Austin, secretary and Rufus Coy, Ft. Worth, treasurer. 

W. F. McCaleb of San Antonio, was elected member of the Council of the A. 
B. A., and General Hamby, by acclamation, as vice president of the A. B. A. for 
Texas. 

OKLAHOMA. 

The 16th annual convention was held at Tulsa, truly a city of surprises. Presi- 
dent Hartman discussed the educational work of the Association; the secretary re- 
ported 889 members, which leaves only 24 banks outside the fold. James Chenoweth 
of Oklahoma City, spoke on Credits, as related particularly to Oklahoma. Ex-Con- 
gressman Bonynge, formerly of the Monetary Commission argued in favor of the Al- 
drich bill; State Bank Commissioner Lankford spoke on State banking laws, indicat- 
ing where some amendments would be useful ; Bank Commissioner Dolley of Kansas ex- 
plained the ‘‘blue-sky law” against fake stock selling in that state; and J. L. Johnston 
of Kansas City, Mo., spoke of the bankers and the agricultural movement. Officers 
elected were as follows: Asa Ramsay of Muskogee, president: W. S. Guthrie of Okla- 
homa City, and P. C. Dings of Ardmore, vice presidents; J. R. Prentice of Ard- 
more, treasurer; W. B. Harrison of Enid, secretary, re-elected. 


ARKANSAS. 

Little Rock had the pleasure of entertaining the state bankers on May 28 and 29, 
and it was a successful event. President J. M. Barker was in the chair. The ab- 
sence of a bankiug law in the state was the most serious subject; a committee of the 
Association is making active propaganda for its enactment. Incidentally that body op- 
poses guaranteeing deposits. A report of a committee in favor of the Aldrich bill was 
not acted upon; but a resolution favoring agricultural developement was adopted. 
J.A. Lewis of St. Louis, Mo., explained the Monetary Commission bill; other speakers 
were E. L. Boyce of Newport on Married Women's Contracts, J. F. Simms of Texar- 
kana on the State Depository Law, J. H. Ardrey of Dallas, Texas, on Is the Trouble 
with our Currency or Credits, Clay Sloan on Bankers Helping Farmers. With only 
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325 members the Association made a remarkably good showing for intelligent work. 
Officers elected were: President, Charles G. Henry, Newport; vice-president J. 8. 
Pollock, Little Rock; treasurer, C. 8. Lemons of Wynne; secretary re-elected Robert 
E. Wait of Little Rock; S. S. Faulkner of Helena is to be vice-president in the A. 
B. A. 

KANSAS. 

Progressive Kansas had her bankers meeting at Topeka this year; it rounded out 
the quarter century of the Association’s life, with nearly a thousand in uttendance. 
President Lindburg was in charge, and a unique feature was the addresses by two 
women, Mrs. J. K. Codding of Lansing, and Mrs. J. E. Smith of Concordia. Geo. W. 
Martin of the Historical Society gave a chapter from Kansas Archives, so full of his- 
toric interest that we would we had space for it.- Prof. Laughlin of the Nation- 
al Currency League spoke ardently for the Reserve Association plan. President 
Harris of the Illinois Association was present on missionary work for the Banker and 
Farmer Cooperation Plan; and President ‘‘Bill” Livingstone of the A. B. A. spoke of 
Banks as State Developers. Bank Commissioner Dolley, easily the greatest bank re- 
former of the day, discussed Departmental Regulations. Judge C. E. Lobdell devoted 
himself to legal questions of more than usual interest, and Prof. Higgins, of the State 
University spoke on the Administration of Justice. Take it all in all it was a con- 
vention of which Secretary Bowman may well be proud; it was the climax exhibit of 
this great building up work. Officers elected were: M. H. Malott, president; W. 
J. Bailey, vice-president; A. D. Jellison, treasurer. Secretary Bowman was, of 
course, re-elected. E. E. Ames goes to the A. B. A. Council; and C. N. Prouty is 
to be vice-president of the A. B. A. for the state. 


GEORGIA. 


The empire state of the South has not a large bankers’ association, less than 400 
members, but it is getting active out of proportion to numbers. President Maddox 
who presided at the convention (the 21st), held at Atlantic Beach, Fla., is determined 
that the state shall have an adequate and up-to-date banking law. Agricultural 
education and immigration were also discussed. United States Treasurer Lee McClung 
was the chief speaker on the first day, discussing currency and bank reform. The 
Reserve Association bill was learnedly discussed by Mr.Lincoln Hulley of DeLand,Fla. 
Group reports were made, and the burning question of the day—state bank law— 
was reported on by J. A. McCord of Atlanta. Banking topics were discussed by Wm. 
N. Searcy, A. B. Mobley, J. T. Duncan, J. N. King and others. The ‘‘Boll Weevil” 
was a subject of great interest, discussed by J. A. Evans of the U. 8S. Dept of Agricul- 
ture. On the social side,the Jacksonville (Fla.) Clearing House Association entertained 
the Georgians. Officers-elect are: President B. W. Hunt, 1st vice president L. P. 
Hillyer, treasurer E. C. Smith, secretary H. McFadden of the Southern Banker. J. 
A. MeCord was chosen member of the A. B. A. Council and E. A. Pendleton A. B. 
A. vice president. Retiring secretary Hillyer, who has built up the organization since 
1891, was presented with a loving-cup. May he use it many years! 


TENNESSEE. 


Certainly no Tennessee bankers’ convention equalled this year’s at Knoxville, 
and Secretary Mayfield has the credit for it. But was there not just a surplus of side 
interests ? President Drane touched upon the need of the state for better business man- 
agement in government, immigration, invitation to capital, etc. The association has 
465 of the 486 banks on its roll, a high percentage. The convention was addressed 
by Bank Commissioner Dolley of Kansas, who told how to drive out stock-selling 
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thieves. Congressman Padgett, erstwhile member of the Aldrich Monetary Commis- 
sion, made a fine speech on the bill which that body framed. The Illinois Association 
sent its president, B.F. Harris, down to talk on the Banker and his Relation to Public 
Welfare, which caused adoption of a resolution to promote agriculture. A.C. Dorris 
spoke of Interest on Deposits, O. H. Wolfe on the ‘‘ Numerical System ” which bas 
not yet been adopted in Tennessee ; and informal addresses were made by E. J. Gallien 
of the Irving National Exchange Bank, New York, T. J. Davis of Cincinnati, Samuel 
Casseday of Louisville. The election resulted in J. N. Fisher obtaining the presi- 
dency, S. P. Witt the treasurership. Of course Secretary Mayfield was re-elected. 
J. L. Hutton and D. M. Armstrong go to the executive council of the American As- 
sociation and I. B. Tigrett is to be the state’s vice president in that body. 


CALIFORNIA. 

The bankers of the Golden State had their 21st annual gathering at Long Beach. 
Stoddard Jess of the First National Bank, Los Angeles, presided, and in his address 
covered the ground fully. In the years since the Association was born the deposits 
of all the banks of the state increased 322¢. The discussions had a wide range, E.S. 
Wangenheim of Newman, touching The Promoter and the Banker, Wm. H. Wallace 
of Long Beach, on Personality as an Asset in Banking, R.M. Welch of San Francisco, 
on *‘Crossed Checks” (the British device), H. S. McKee of Los Angeles on the Deposit 
of Public Money in Banks, E. A. Brown of Sacramento on Efficiency in Banking, W. 
H. Doyle of the Arizona Association on the Value of State Associations. The subject 
of Clearing House Examinations was explained and urged by John W. Wilson, exam- 
iner of the Los Angeles Clearing House. Ex-Congressman McKinley spoke on the 
Panama Canal, W. E. Benz on Postal Savings Banks, Prof. Wickson on Agricultural 
Education, and C. H. Bentley on the work of the National Citizens’ League, F. C. 
Mortimer on the School Savings System. The Association resolved to adopt the 
‘* group system” and passed some pertinent recommendations to amend the new bank- 
ing law. 

Officers for next year were elected as follows: President A. E. Edwards, Pas- 
adena; vice president, L. P. Behrens, Redwood City; treasurer, G. H. O’Brien, 
San Francisco; secretary, F.H. Colburn, re-elected, and vice president A. B. A., C. 
W. Bush, Woodland. 

IOWA. 

The twenty-sixth annual convention met at Cedar Rapids, presided over by E. 
J. Curtin of the Citizens’ Savings Bank, Decorah, who reported that 1,535 of the 
1,700 banks are now op the membership roll, a notable record. He also urged action 
for state supervision of private banks, arguing that banking cannot longer be regarded 
as purely private business. The Association has for some time been deeply interested 
in agricultural educational development, and had before it Dean C. F. Curtiss of the 
Iowa State College to discuss the progress of the movement. The same subject was 
discussed by its chief apostle Jos. Chapman Jr. of Minneapolis, Minnesota, and that 
illustrious farmer-congressmen-humorist J. Adam Bede of the same state. Director 
Allen of the American Institute spoke on Banking Education, Charles R. McKay of 
the First National Bank of Chicago made a strong and intelligent plea for the adop- 
tion of the numerical system. Benjamin F. Harris, president of the Illinois associa- 
tion, was a guest of honor and spoke of the Banker and his Relation to the Public 
Welfare, the subject which is receiving so much attention generally about this time. 
William B. Joyce of the National Surety Company spoke on surety bonds and Engi- 
neer Cooper on his work on the Keokuk dam on the Mississippi River. The officers 
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elected for the next year were Charles Shade, First National Bank, Rock Rapids, pres- 
ident; Charles R. Hannan, Jr., City National Bank of Council Bluffs, treasurer; Henry 
M. Carpenter, of Monticello State Bank, Member of Council A. B. A.; D. H. McKee, 
German Savings Bank, Davenport, same; the former in place of Arthur Reynolds who 
has been promoted. 

— 


A NEW METHOD OF WRITING CHECKS ABSOLUTELY SAFE FROM 
ALTERATION. 


For the past few years, nearly every bank of consequence in the country has 
been using one or more of the Remington Adding and Subtracting Typewriters for 
some of their work involving writing and adding on the same page, such as remitt- 
ance letters, country bank statements, customer's statements, monthly and daily 
bank statements, etc. Recently the Remington Typewriter Company have announc- 
ed another machine which adds greatly to the field of the Adding and Subtracting 
Typewriter in banks as well as in general commercial houses. This isa Reming- 
ton Adding and Subtracting typewricer equipped with ‘wo kinds of type,one of them 
a single case Gothic type for general work, and the other a type known as Chisel- 
Point type, for check writing and all similar work where it is a first consideration that 
the work be safe from alteration. This Chisel-Point type perforates the fibre of the 
paper in much the same manner as the check protecting machines now in use, but 
never cuts sufficiently to tear or otherwise damage the sheet. Needless to say, any 
alteration of a check written with Chisel-Point type is impossible. 

Along with this machine, the Remington Typewriter people are advancing a 
new system for writing checks and an abstract register at the same writing which 
not only insures absolute accuracy, but also effects a great economy of time. 

According to this system the necessity for a check book with stubs is entirely 
eliminated, and as the checks and the abstract of the check is made at one writing, 
an immense saving of time in writing the checks results. 

The abstracts of as many as 30 checks can be written on a single sheet as 
against five on the same sized sheet by any other method. This not only saves a 
tremendous amount of paper and space but permits the checking to-be done more 
quickly. In addition to this the checks are absolutely safe from alteration without 
any further protection, and the bank balance is kept automatically up-to-date in the 
very act of writing the checks. 

The fact that this machine is equipped with a regular Gothic type as well as the 
Chisel-Point Type makes it applicable as well to any of the well-known bank uses of 
the Remington-Wahl Machine, which fact is particularly interesting in the case of 
the smaller banks whose requirements are not sufficient to warrant the purchase of 
separate writing, adding, listing and check protecting machines. The saving of time 
secured by this method of check writing, however, makesthe system equally of inter- 
est to all banks, no matter what their volume of business may be. In this connec- 
tion it is probably sufficient to say that in none of the other bank uses of the Rem- 
ington Adding and Subtracting Typewriter is the time saving more remarkable than 
in the case of this particular use in connection with the writing of checks. 





SOME INTERESTING POINTS IN BANKING LAW. 


T the Missouri Bankers’ Convention, our contributor, Mr. W. McC. Martin, read 

a paper dealing with ‘‘ Common Sense, the Law and the Banker,” which con- 
tains matter of more than ordinary interest, to which we call attention. 

After pointing out that law is founded on common sense and common sense is 
also the essential asset of the banker, he proceeded to discuss a number of very perti- 
nent subjects. which we quote: 

Just as the multiplicity of laws requires the trained lawyer, so the complexity 
of modern finance requires the trained banker. Both of them must have special know- 
ledge, both of them must have a high order of common sense to apply the knowledge. 
Both of them must study and never cease studying; the lawyer perhaps, giving more 
time to books, but not neglecting man, and the banker paying more attention to his 
fellow man and the newspaper, but not neglecting books. As a practical suggestion 
tt would seem that every banker should take a journal giving special attention to 
banking law, and not only take it but read it. In this way he may learn how to 
avoid legal difficulties and to recognize quickly when the question should be submit- 
ted to the trained lawyer. I know you will agree with me when I say that banking 
is the assumption of risk, it is bound to be as it deals so much with credit, another 
name for faith in humanity. In order to minimize this risk, you should know the 
general principles of banking law. 

OVERDRAFTS. 

The moment a depositor’s check is presented and it is discovered that he has not 
sufficient funds to his credit to meet it, a new wrinkle commences its formation in 
somebody’s face and that somebody’s hair becomes a trifle grayer. If the customer is 
a good one and has excellent credit, it does not seem exactly right to refuse the check 
on account of insufficient funds, especially if the amount is small. Still the cashier, 
for he is usually the one that has to take the responsibility, does not care to have this 
unauthorized loan—for that is what it is—on his books. The chances are he pays 
the check, then spends the rest of the day telephoning to try to catch the depositor 
and get him to deposit sufficient funds to make the deficit good. If one should ask 
that cashier what an overdraft is, he unquestionably would answer ‘‘a nuisance.” We 
put it mildly on the theory that all cashiers are careful in their language and know 
how to exercise self-control. He has the satisfaction of knowing that in paying it he 
has exercised common sense, but perhaps this does not overcome the consciousness 
that he has done something for which he is personally liable and that, doubtless, his 
bondsmen are also liable. 

All of us here this afternoon know what an overdraft is, but perhaps it is well 
for us to see how it has been defined by the law. In Bacon v. United States (97 Fed. 
35) itis said: ‘‘ An overdraft arises when a customer of a bank draws from that 
bank more money than is standing to his credit in his account with the bank. Such 
a sum so appearing from a depositor’s account to be overdrawn is an overdraft, and 
should be reported as such in the reports made to the Comptroller of the Currency, 
although arranged for or covered bya note in the hands of the bank, called an ‘over- 
draft note.’ This is the ordinary meaning of the word ‘overdraft,’ as used among 
bankers; and it must be presumed, therefore, that when the Comptroller of the Cur- 
rency calls upon a national bank for a report of its condition, and asks for a state- 
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ment of the amount of overdrafts, secured and unsecured, he uses the word in the 
sense last mentioned, and desires a statement of the total amount which customers 
of the bank have drawn in excess of the sums that have been placed to their credit 
on the books of the bank.” 

As early as 1828, in the case of Minor v. Mechanics Bank of Alexandria (1 Pet. 
46) the United States Court held not only thata cashier and his bondsmen were liable 
on overdrafts allowed by him, but also that the Board of Directors had no authority to 
allow him to permit overdrafts. The Court said: ‘* The question then comes to this, 
whether any act or vote of the Board of Directors, in violation of their own duties, and 
in fraud of the rights and interest of the stockholders of the bank, could amount to 
a justification of the cashier who was a particeps criminis. * * It supposes that 
the usage and practice of the cashier, under the sanction of the board, would justify a 
known misapplication of the funds of the bank. Whatis that usage and practice, as 
put in the case? It isa usage to allow customers to overdraw—and to have their 
checks and notes charged up, without present funds in the bank, stripped of all tech- 
nical disguise—the usage and practice, thus attempted to be sanctioned is a usage 
and practice to misapply the funds of the bank; and to connive at the withdrawal 
of the same, without any security, in favor of certain privileged persons. Such a 
usage and practice is surely a manifest departure from the duty, both of the direc- 
tors and the cashier,as cannot receive any countenance in a court of justice. It could 
not be supported by any vote of the directors, however formal; and, therefore when- 
ever done by the cashier, is at his own peril, and upon the responsibility of himself 
and his sureties. It isanything but ‘ well and truly executing his duties as cashier.’” 

In 1871 the Union Savings Bank brought suit against its teller and secretary pro 
tem, Edwards, and his bondsmen (47 Mo. 445). In this case Edwards had allowed 
an overdraft of $17,325.14 to a depositor named Brentano. It was held that the 
teller was personally liable and judgment was entered against him and his bonds- 
men. However, the very size of this overdraft indicated fraud, and in fact it devel- 
oped that the teller and the depositor were both interested in the transaction. It 
was a method for the teller to misappropriate the bank’s funds under color of attend- 
ing to his daily business. The question decided was one of fraud, rather than over- 
draft. 

In the course of the decision the following instruction given by the Circuit Court 
was discussed, and emphatically approved by the Supreme Court of this state: 

‘*s§ Ifthe jury believe from the evidence that plaintiff had for a long time pre- 
vious to the defalcation charged in plaintiff's petition, authorized defendant Edwards 
as an officer of plaintiff to permit customers and depositors to overdraw their deposit, 
either by direct authority or sanctioning or approving such overdrafts, and that the 
defalcation charged was an ordinary overdraft by a customer of said association in 
accordance with the custom established by plaintiff and within the discretion confi- 
ded to said Edwards, then plaintiff cannot recover in this action.” 

This is given in detail, as it indicates that our Supreme Court, at that time any- 
how, thought overdrafts could be authorized by the Board of Directors, either by res- 
olution or by knowingly allowing the practice. 

Five years later, in 1876, in the case of the Market Street Bank v. Wm. A. Stumpe, 
et al.(2 Mo.App. 545), the question of an overdraft was more directly decided. Stumpe, 
the cashier, allowed an overdraft amounting to $7,000, and the bank recovered judg- 
ment against him and his bondsmen. The decision reads: ‘‘ The fact—and it ap- 
pears to be a fact—that the Board of Directors, or some of them, knew that from 
time to time one or another depositor was allowed to overdraw his account, is by no 
means a justification of the act of the teller in allowing a man, whom he must have 
suspected to bein straightened circumstances,to overdraw his account nearly $7,000.” 
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* * “Tris held that directors of a bank have no power to allow overdrafts, and that 
the fact that they sanction them does not relieve the cashier or his sureties. The 
rule is a most wholesome one; it is well supported by authority, and, so far as we 
know, has not been departed from in this state.” 

In this case the instruction discussed in Union Savings Bank v. Edwards, et al. 
given above was spoken of and disapproved and holding of the United States Court 
in Minor v. Mechanics Bank of Alexandria followed. As this decision has never 
been reversed we can consider it the decided law in this state. 

However, even in this case the question of fraud entered, or at least the cashier 
was negligent, when he allowed so large an overdraft. 

I have found no case in Missouri where the cashier, in allowing an overdraft, 
has not been under the suspicion at least of acting for his personal interest rather 
than for the interest of his bank. But in New York a case did arise where no such 
suspicion could possibly exist. The Commercial Bank of Albany, in 1872, tried to 
hold its cashier, Visscher Ten Eyck (48 N. Y. 305,) among other things, personally 
liable for an overdraft. In thecourse of its decision the Court said: ‘I donot, how- 
ever assent to the claim of the counsel of the appellant, that a cashier, in all cases, 
becomes personally liable when he permits an overdraft. It is not an uncommon 
thing for bankers to permit overdrafts, with an understanding that the account should 
be made good before the close of banking hours on that day, or soon after; and whether 
such overdrafts are prudent or not depends upon the character and standing of the 
drawer, and upon the circumstances of each case.” 

Thisis the NewYork rule, and, taking into consideration the usages and customs 
of modern business, is based on common sense. 

As we live in Missouri, it is well for us to keep clearly in mind that at the present 
time the law in this state is as stated in Market Street Bank v. Stumpe, above re- 
ferred to, that is, an officer of a bank not only has no right to allow overdrafts, but 
is not protected by a resolution of the Board of Directors, authorizing him to permit 
them. When an officer allows an overdraft he is personally liable. 

Nevertheless, if at any time an attempt should be made to hold a cashier person- 
ally liable for an overdraft and he was able to show to the Court that at all times he 
was acting for the best interests of his institution and in accordance with an estab- 
lished usage it would seem that a Missouri court might easily find as the New York 
court did under similar circumstances. 

GARNISHMENT OF SAFE DEPOSIT BOXES. 

The word garnish is derived from the Norman French word “ garnir” meaning 
to warn, and it is well to bear this in mind, since from the moment a bank is served 
with a garnishment process, it is put on notice that some one other than its customer 
is claiming the property of that particular customer. 

Legally defined ‘‘ Garnishment is a proceeding by which plaintiff in an action 
seeks to reach the rights and effects of defendant by calling into court some third 
party, who has such effetts in his possession, or who is indebted to defendant ” (Cyc: 
978). It is not what is known as a common law remedy and is said to be the out- 
growth of a custom in London. In my previous address I have tried to show how 
law was founded on common sense, and this writ confirms the hypothesis. Some 
means was necessary to find out for the creditor what property some other person 
had belonging to his debtor and to hold it until the law could decide whether the 
creditor had a right to it, so garnishment was devised. 

Garnishment is close akin to attachment and still itis not the same. In attach- 
ment the property attached is actually taken into possession by the officer holding 
the writ, and is under his custody and control. In garnishment the property is not 
taken out of the custody of the garnishee at the time of serving the writ, but is left 





SOME INTERESTING POINTS IN BANKING LAW. 641 


in his custody until the property is described in court and the court has made an 
order as toitsdisposition. In practical effect it is a method of finding out if the debtor 
has anything. If the writ isissued from aJustice’s Court you are summoned to ap- 
pear on a stated day to answer the following questiors, which are set out in the sta- 
tutes (Sec. 7733 R. S. Mo. 1909): 

“First, At the time of service of the garnishment had you in your possession, 
or under your Control, any property, money or other effects of the defendant? If 
so, state what property, how much and of what value, and what money or effects. 

‘*Second, At the time of service of the garnishment, did you owe the defendant 
any money, or do you owe him any now? If so, how much, on what account, and 
when did it become due? If not yet due when will it become due?” 

If the writ is issued from the Circuit Court you aresummoned ‘‘ to answer under 
oath such interrogatories as may be exhibited and propounded to you on the part of 
said plaintiff.” In this instance there may be a number of questions asked and you 
must file your answers. One of these questions is liable to ask specifically if there is 
a safe deposit box? Is the financial institution compelled to answer ? 

In my judgment you should not be compelled to answer and as a matter of ex- 
perience the courts have never yet forced us to answer, though we have had the ques- 
tion up with the Circuit Court more than once. The matter has never yet been de- 
cided by the Supreme Court of our state because it has never gotten that far. In 
Gregg v. Hilson (8 Phila. p. 91), where The Philadelphia Trust, Safe Deposit and In- 
surance Company was garnishee, the Court said: ‘‘ The contents of the safe are in 
the actual possession of the renter of the safe; they have not been deposited with or 
demised to the company.” This in our judgment is sound law and as indicated by 
the decisions of our circuit courts is the law of this state. 

In other states, however, notably New York, a safe deposit box has been called 
a bailment by the highest courts and is subject to garnishment. These courts seem 
to consider that the safe deposit company has possession of the contents of the box, 
though it is difficult to see how there can be possession when there has never been 
delivery and the company has no knowledge whatsoever of what is in the box. It is 
true that the box renter cannot have access until he is properly identified and for 
this purpose a set key in the hands of the vault attendant is used. As arule locks 
to safe deposit boxes are made with fivetumblers. The attendant’s key throws one 
tumbler, then the renter’s key throws the other four. If the keys are lost, the renter 
has such control of the box that he can have it broken open. In fact thereal situation 
is that the company does nothing more than lease for a specified time an empty box. 

It would bea relief if this question were definitely decided by our highest tri- 
binals. Until that time, as a matter of practice, having in mind the different deci- 
sions in other states, it is well to seal the box the moment a garnishment writ is 
served and not let any one go to the box until after the return day of the writ. In 
this way the company is protecting itself and as a rule the box renter when the situ- 
ation is explained will be perfectly reasonable. You are going to protect him by 
your refusal to answer and he is generally willing for you to protect yourself in the 
meantime. In the April 1911 issue, page 340, of the BANKING LAW JOURNAL there 
is a very excellent discussion of this question. This I mention for the benefit of 
those who may wish to investigate this subject further. 

RAISED CHECKS. 

A raised check isan alteredinstrument. The Negotiable Instruments Act pro- 
vides (sec. 10094 R. S. Mo. 1909): ‘‘Where a negotiable instrument is materially al- 
tered without theassent of all parties liable thereon, it is avoided, except as against 
a party who has himself made, authorized or assented to the alterations and subse- 
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quent indorsers. But when an instrument has been materially altered and is in the 
hands of a holder in due course not a party to the alteration, he may enforce pay- 
ment thereof according toits original tenor.” 

Material alterations are defined (Sec. 10095 R. S. Mo. 1909): ‘‘Any alteration 
which changes: (1) The date; (2) the sum payable, either for principal or interest; 
(3) the time or place of payment; (4) the number or relation of the parties; (5) the 
medium of currency in which payment is to be made, or which adds a place of pay- 
ment where no place of payment is specified, or any other change or addition which 
alters the effect of the instrument in any respect, is a material alteration.” 

It is stated in The Kingston Savings Bank v. Bosserman (52 Mo. A. 269) that: 
“It has been uniformly held in this state by a long line of cases that any alteration 
by the holderof a promissory note after delivery and without the consent of the 
maker, and however immaterial in its nature, will vitiate the instrument and render 
the same void.” 

In the case of Middaugh v. Elliott (61 Mo. App. 601), where the only alteration 
was to change the interest from ten per cent, an usurious rate, to eight per cent,a 
legal rate, that the alteration was material, and made theinstrument void. The de- 
cision of a previous Missouri case, Trigg v. Taylor (27 Mo. 245), was also announced 
as settled law as follows: ‘‘The application of this principle is not affected by the 
skillfulness with which the alteration is made, or the probability that the closest ob- 
server will fail to discover it.” 

The tendency of the law in this state as to altered instruments has been ex- 
tremely strict. The Negotiable Instruments Act would seem to modify it somewhat 
in that it allows an innocent holder to enforce payment according to the original 
tenor of the instrument. Heretofore he could not recover anything. 

It, of course, is perfectly possible for a bank to certify a check after it has been 
altered and as the effect of certifying a check is to discharge the maker and ail the 
endorsers on it prior to its certification, the question arises is the bank liable? It 
would seem not, as the law appears to hold distinctly that a bank by certifying a 
check does not warrant the genuineness of the body, that is, its amount, date, and 
the name of the payee, but merely warrants that the signature of the maker is genu- 
ine, and thatthere is sufficient amount on deposit to his credit to pay the check (59 
N. Y. 67). It may be that if the check were in the hands of a bona fide holder, it 
would have the same liability as the maker and have to pay the original amount, 
but it seems that certainly it would not be liable for anything more. 

PROMISSORY NOTES DUE ON SATURDAY. 

Sec. 10055, R.S. Mo. 1909, provides: “Every negotiable instrument is payable 
at the time fixed therein without grace. When the day of maturity falls upon Sun- 
day, or a holiday, the instrument is payable on the next succeeding business day. In- 
struments falling due or becoming payable on Saturday are to be presented for pay- 
ment on the next succeeding business day, except that instruments, payable on de- 
mand, may, at the option of the holder, be presented for payment before 12 o'clock 
noon on Saturday, when the entire day is not a holiday.” 

Sec. 10116, R. S. Mo. 1909, also provides: “A bill may be presented for accep- 
tance on any day on which negotiable instruments may be presented for payment 
under the provisions of sections 10042 and 10055 of this chapter. When Saturday is 
not otherwise a holiday, presentment for acceptance may be made before 12 o’clock 
noon on that day.” 

We amended our Act in 1907, andthis provision now seems clear. Notes fall- 
ing due, or, if because Friday was a holiday, becoming payable on Saturday, the 
next succeeding day, should be presented on the next succeeding business day, it 
makes no difference if they are payable in some small town where the custom is 
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not to consider Saturday a half holiday, or payable in St. Louis or Kansas City. If 
the note is other than a demand note, it would seem that presentment on Saturday 
would not bea proper presentment. If it is a demand note, then the option is given 
the holder to present it on Saturday before 12 o'clock noon, unless the entire day is 
not a holiday. If he does not desire so to present it, the holder can present it on the 
next succeeding business day. 


RIGHT OF BANK TO CHARGE ACCOUNT OF ENDORSER OF DISHONORED NOTE 
WITH AMOUNT OF NOTE, 


So far as I have been able to find there have been no cases decided in Missouri 
covering this particular subject. However, in Pennsylvania it would seem that un- 
questionably a bank holding a note dishonored by the maker, containing an en- 
dorser that had a sufficient deposit with the bank to pay the note, could charge the 
account of that endorser with the amount of the note. 

In Mechanics’ and Traders’ Bank v. Seitz (150 Pa. St. 632), this question came 
up and the Court said: *‘The general rule is well settled that, while the bank may ap- 
propriate funds in its hands belonging to any previous party to the note, to the pay- 
ment of it, when payment is not made at the time and place named, yet it is not 
bound to do so.” 

Morse on Banks and Banking, Section 559, lays down the general rule in re- 
gard to the subject in similar language. 

Because the endorser is a depositor, it does not relieve the bank-holder of the 
note from any of the duties required of it on default. The note must be prop- 
erly presented for payment on theday due, and proper notice of dishonor given 
in order to hold such an endorser as well as any other. 

As a practical proposition, in view of the position taken by the text book 
quotation and the decision in Pennsylvania mentioned above, if the Missouri banker 
thought the emergency required, it would seem that he could, without much risk 
to himself, charge the endorser’s account with the amount of the defaulted note. 
Possession at least is nine points in the law and he could take advantage of the 
situation, and be justified through the doctrine of set-off. 


ARE COUNTY, CITY, TOWNSHIP AND SCHOOL WARRANTS NEGOTIABLE INSTRU- 
MENTS ? 


‘‘Warrants of a municipal corporation are generally orders payable when funds 
arefound. They are issued for the payment of general municipal debts and ex- 
penses, subject to a rule providing that they shall be paid in the order of presenta- 
tion; the time of presentation to be endorsed by the treasurer on the warrants.” 
Words and Phrases, Vol. 8, page 7394. 

In 1884 the United States Circuit Court for the Eastern District of Missouri, in 
a case arising in St. Charles County (Shelly v.St. Charles, 21 Fed. 699), was called 
upon to distinguish between a warrant and a bond. It said: ‘‘There isa vast differ- 
ence between bonds and warrants. Warrants are general orders, payable when 
funds are found, and there is propriety in the rule providing that they shall be paid 
in the order of presentation, the time of presentation to be indorsed by the 
treasurer on the warrants. But bonds are obligations payable at a definite time, 
running through a series of years. They are payable when the time of their maturity 
arrives, independent of any presentation.” 

One of the essentials to make an instrument negotiable is that it must be pay- 
able on demand, or at a fixed or determinablefuture time. It would seem that war- 
rants are lacking inthis particular. They are also frequently payable out of a par- 
ticular fund and this of itself renders them non-negotiable. It can properly be stated 
that as a general rule warrants are not negotiable instruments. 

However, the test to apply to warrants and bonds, or in fact any other instru- 
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ment, to decide their negotiability, is the negotiable instruments law. If they are in 
writing signed by the maker or drawer; if they contain an unconditional promise or 
order topay a sum certain in money; if they are payable on demand or at a fixed 
or determinable future time; if they are payable to order or to bearer; if they should 
be in such form as to be addressed to a drawee and he is named or otherwise indi- 
cated with reasonable certainty, then such instruments as measure up to these re- 
quirements are negotiable; otherwise they are not. 

Our Missouri courts have often indicated that bonds were negotiable. I have 
found no decided case saying that any warrant was negotiable. 

DUTIES OF BANK AS TO DEPOSIT OF MAKER OF NOTE WHERE NOTE IS PAY- 
ABLE AT THAT BANK. 

The Negotiable Instruments Act, Sec. 10057 R. S. Mo. 1909, provides: ‘‘Where 
the instrument is made payable at a bank, it is equivalent to an order to the bank to 
pay the same for the account of the principal debtor thereon. But where the instru- 
ment is made payable at a fixed or determinable future time, the order tothe bank to 
pay is limited to the day of maturity only.” 

It would seem that this language is strong enough to take it out of the bank’s 
discretion. It is an order on the bank to pay if it hasfundsto the credit of the maker. 
If it does not dothis duty, it would seem that theindorsers would be discharged from 
liability and the place-of-payment bank would be responsible. 

This position would appear to be supported by the decisions in New York, In- 
diana, Illinois and Pennsylvania. In the last named state there are decisions directly 
to such effect. In German National Bank v. Foreman (138 Pa. St. 474) a prior. 
decision of that same state, Commercial National Bank v. Henninger (105 Pa. 
496), is confirmed and the language of that prior decision given as the rule as fol- 
lows: ‘‘Where a bank is the holder of a note payable at the banking house, and upon 


its maturity the maker has a cash deposit in said bank exceeding the amount of the 
note, which deposit is not specially applicable to a particular purpose, the bank is 
bound to charge up the amount of the note against the deposit. In such case, the 
note is in effect a draft on the bank in favor of the holder, and in discharge of the 
indorser.” 


The German National Bank v. Foreman case concludes: ‘‘Being so subject, it 
was the duty of the bank to charge off the note against it, and by its failuretodoso, 
the indorser is discharged.” 


MEANING OF ‘‘ALL PRIOR ENDORSEMENTS GUARANTEED,” USED BY REMIT- 
TING BANKS. 

According to the rules of the St. Louis Clearing House the very fact that a check 
bears the stamp of a Clearing House bank means that the Clearing House endorses 
all prior endorsements, whether the above words are used or not. It does not, how- 
ever, supply the place of missing endorsements. However, it is the custom of the 
Clearing House banks of St. Louis, and I believe also the custom of the Clearing 
House banks of all other cities, to use a stamp containing some such words as ‘‘All 
Prior Endorsements Guaranteed.” These words are invarably used in connection 
with some such endorsement as ‘‘Pay to the Order of Any Bank, Banker or Trust 
Company.” 

Section 10035 of the Negotiable Instruments Act, revised statutes of Missouri, 
1909, provides: *‘Every person negotiating an instrument by delivery or by qualified 
indorsements warrants: (1) That the instrument is genuine and in all respects what 
it purports to be; (2) that he has a good title to it; (3) that all prior parties had capa- 
city to contract; (4) that he has no knowledge of any fact which would impair the 
validity of the instrument or render it valueless. But when the negotiationis by de- 
livery only, the warranty extends in favor of no holder other than the immediate 
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transferee. The provisions of subdivision three of this section do not apply to per- 
sons negotiating public or corporate securities, other than bills and notes.” 

Section 10036 of the Act provides: ‘‘Everyindorser who indorses without quali- 
fication warrants to all subsequent holders in due course: (1) The matters and things 
mentioned in subdivision one, two and three of the next preceding section; and (2) 
that the instrument is atthe time of his indorsement valid and subsisting. And, in 
addition, he engages that on due presentment, it shall be accepted or paid, or both, 
as the case may be, according to its tenor, and that if it be dishonored,and the neces- 
ary proceedings on dishonor be duly taken, he will pay the amount thereof to the 
holder, or to any subsequent indorser who may be compelled to pay it.” 

From these two sections it would seem that the warranty as to genuineness of 
instruments applies to every indorsement even though the words “‘for collection” or 
some other form denoting restriction is used. Such being the case it appears that 
the words “‘All Prior Endorsements Guaranteed,” as now used, is superfluous, and, if 
I have been correctly advised, to make it so was the purpose of those drafting the 
Negotiable Instruments Act. 

However, it is thought by some authorities that this guaranty is as necessary 
under the Negotiable Instruments Act as before. They callattentionto the wording 
of Section 10036, which would seem to limit the warranty of an endorser without 
qualification to ‘‘all subsequent holders in due course,” and say that under the defi- 
nition of “‘holders in due course,” as given in the act, the payor is not clearly in- 
cluded and therefore such a guarantee is essential. Those holding this opinion seem 
to consider of little consequence the fact thatin Section 10035, covering qualified en- 
dorsements, nothing is said about ‘‘subsequent holders in due course.” They go on 
the theory that the act as it stands at present does not clearly indicate that “holders 
in due course” would include the person primarily liable on the instrument, i. e., the 
payor, and since prior to the enactment of the Negotiable Instruments Act the law 
was Clear that the warranty of the endorser did not run to the payor, the courts will 
interpret the act as making no change in the established law. 

The enactment of the rule of the Clearing House that the stamp of the clearing 
house bank in itself means that all prior endorsements are guaranteed and the use 
on checks by remitting banks of the guaranty ‘‘All Prior Endorsements Guaranteed” 
grew out of the decisions in several cases, one of which it may be interesting to ex- 
amine in thisconnection, and as the matter was passed on by the United States 
Court, we will take the case of United States v. American Exchange National Bank 
(70 Fed. Rep. 232.) This case was decided September 5th, 1895, and, so far as I can 
learn, it was about this time banks began to request that restrictive endorsements be 
omitted from checks and the use of some such words as ‘‘All Prior Endorsements 
Guaranteed.” 

In this case the American Exchange National Bank of New York received a 
pension draft from the Bellaire Bank of Ohio, which that bank had cashed upon 
the forged indorsement of the payee’s name. The Bellaire Bank, in sending the 
check to the American Exchange National Bank, indorsed it ‘‘ for collection.” 
The American Exchange National Bank presented the draft to the subtreasury of 
the United States and it was paid. Some time later the forgery was discovered 
and the United States tried to hold the American Exchange National Bank, to 
whom it had paid the draft, onits endersement. The Court held that the American 
Exchange National Bank could not be held. It said: ‘‘In such cases the in- 
dorsement by the collecting agent, who has no proprietary interest, does not im- 
port any guaranty of the genuineness of all prior endorsements, but only of the 
agent’s relation to the principal, as stated upon the face of the draft; and as this rela- 
tion is evident upon the draft itself, the payor cannot claim to have been misled 
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by th: indorsement of the agent, or any right to rely upon that indorsement as a 
g 1airanty of the genuineness of the payee’s indorsement.” 

The National Park }3ank of New York v. The Seaboard Bank (114 N. Y. 28) is 
another case in which the decision is the same as the decision in the case above re- 
ferred to. 

So far as I have been able to find there have been very few cases in which such 
a guaranty as ‘‘All Prior Endorsements Guaranteed” has beenconstrued InSecond 
National Bank v. Guarantee Trust and Safe Deposit Co. (206 Pa. 616), the indorse- 
ment ‘‘Previous Indorsements Guaranteed” was passed on. 

In this case a draft drawn on the bank was presented to the trust company and by 
it forwarded to the bank for collection with the following indorsement : 

‘*Pay to the Order of Any Bank, Banker or Trust Company; Previous Endorse- 
ments Guaranteed. The Guarantee Trust and Safe Deposit Company, Shamokin, 
re 

It was paid by the bank, but when the forgery was discovered the bank de- 
manded payment from the Trust Company. It was refused and the bank sued. 

In the course of its decision the Court said: ‘The liability of the defendant here 
is that ofan indorser. The form in which its indorsement was placed upon the 
back of the draft was not the mere writing of its name there, which of itself would 
create an implied warranty of genuineness of the previous indorsements, but it was 
more; the defendant expressly guaranteed the previous indorsements.”’ 


— 
A PERTINENT SUGGESTION. 


Mr. Elliott C. McDougal, president of the Bank of Buffalo, has submitted a 
proposition for new legislatioa by New York State, for the benefit of its banks, which 
while raising a number of questions, is well worthy of careful consideration and dis- 
cussion. He proposes that the state banks and trust companies be placed upon the 
same footing with respect to their powers. Under the present law which ostensibly 
gives to each class distinct powers, the banks are reaching out for trust company bus- 
iness and the trust companies are doing commercial banking. Calling attention to 
the probability-that Congress will in the near future grant to national banks power 
to enter competitive lines of business, which would tend to drive state banks into the 
national system, he urges that the legislature act in advance, thus giving New York 
a system superior to that of any state, and removing the present feeling of antagonism 
bet ween the banks and the trust companies. The improvement would, he says, in- 
ure to the public benefit. He might have added the point that in many parts of the 
state only discount banks now exist, which means that the people there lack some of the 
facilities to which they are entitled, unless these banks strain the strict terms of the 
law to accommodate them. There are twenty-two countries in the State without 
either savings banks or trust companies; several others have only one or the other 


class. 
_——_ 


THE NATIONAL NASSAU BANK. 


Mr. Luavence H. Hendricks, who was formerly cashier of the New York State 
National Bank, of Albany, has been elected a vice-president of the National Nassau 
Bank of New York City; Mr. Arthur W. Gilbart has been elected cashier, and 
Mr. G. L. Thomas has been made assistant cashier. 

The official staff is now Edward Earl, president; John Munro, Laurence H. 
Hendricks, Henry C. Miller, and Newton D. Alling, vice-presidents; Arthur W. 
Gilbart, cashier; H. P. Sturr and G. L. Thomas, assistant cashiers. The capital of the 
bank is now #1,000,000. 















N. W. HALSEY & CO. are offering as a spe- 
cially commendable investment, the 5¢ first and 
refunding bonds of the United Light and Rail- 
ways Company, which has properties in Lllinois, 
lowa, Michigan and Tennessee. The bonds are 
a first lien upon properties earning net much 
more than the interest charge thereon; and are 
partly for refunding older issues, partly for bet- 
terments under very careful restrictions. The 
present issue is $4,375,000, and is to run for 
20 years, yet redeemable at any interest period 
at 1024. 

Messrs. Halsey have followed their invariable 
rule of making a full and exhaustive investiga- 
tion of the properities before taking these bonds 
and the results are embodied in a comprehen- 
tive circular which can be had on application. 

Investors should have in mind that an element 
of security is to be found in these issues from 
the fact that the properties are in different sec- 
tions of the country and hence not all of them 
are subject to the local influences which some- 
times cause depression in business in one local- 
ity but not in the others. 





The FOURTH NATIONAL BANK of New 
York in its monthly letter expresses satisfac- 
tion at the general business outlook despite the 
fact that this is a year of politics,—and such 
intense politics too. While there continues to 
be a hesitation as to long-ahead commitments 
in business, there is no halting in established 
enterprises; and there is a good outlook for de- 
mand for loans for the rest of the year, simply 
for this purpose: new enterprises are not being 
undertaken to any extent. The basic factor is 
of course the crop outlook, which is favorable, 
and as to cotton the large demands of foreign 
mills have already come along to help the posi- 
tion of that great staple. Easy money has been 
the rule to such a degree that the loans made to 
Germany some months ago were freely renewed 
when the Germans asked for it. There are suffi- 
cient funds to finance our crops and not strain 
the rates. 


The NATIONAL CITY BANK of Chicago, 
in its letter, is likewise fairly optimistic. It 
holds that the political influences have been dis- 
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INVESTMENT ITEMS. 


counted ; there has been such a carefully restrict- 
ed policy in business generally for over a year, 
that the mere satisfying of current needs now 
produces a conservative activity that will keep 
up the pace. Funds are abundant for these needs 
and even more; and we are in fact in a well- 
assured position because if we need more funds 
later on when rates for money stiffen, we have 
the bills against Germany for the money loaned 
there, to use to draw gold quickly. The opin- 
ion is expressed that investors are holding large 
sums awaiting better terms for reinvestment, 
although it is conceded that the bond markets 
offer good inducements,—low prices for high 
class securities. 

Following the payment of its quarterly 4 per 
cent. dividend,the THIRD NATIONAL BANK 
of St. Louis has prepared a circular to its stock- 
holders announcing that its next dividend will 
be 3 per cent. 

Thomas Wright, vice-president of the bank, 
said Tuesday that the circular would be mailed 
to the stockholders this week. The reason for 
the reduction, he said,was a temporary dullness 
in business, and the bank’s officials think it 
better to reduce dividends temporarily than to 
use any part of the surplus in paying dividends. 
Wright said the prospects of the bank were 
never better, as the office building, which it 
owns, is proving very profitable and Charles H. 
Huttig, the president, has nearly recovered from 


his serious illness and will return to work in the 
fall. 


The semi-annual statement of the CITIZENS 
CENTRAL NATIONAL BANK of New York, 
recently published, showing deposits of $27,- 
865,254.96, undivided profits of $392,633.09, 
and a surplus fund of $1,500,000, speaks well 
for its conservative management and shows a 
steady growth, since March 14th, 1904. the date 
of consolidation of the National Citizens and the 
Central National Banks. The bank's president 
is Mr. Edwin 8. Schenck, a gentleman of pleas- 
ing personality, and full of energy, and one of 
the younger and rising generation of bank presi- 
dents, who took charge at the time of the con- 
solidation and whose aim has been to broaden 
the bank’s policy and strengthen its position. 
He hasa very able lieutenant in Mr. Francis 
M. Bacon, Jr., the vice-president, who is well 
known in the wholesale dry goods trade. Mr. 
Chapman, the bank’s cashier, is an executive 
official of rare ability and its directors represent 
textiles, hardware, boots and shoes, and pro- 
duce. The bank pays regular dividends at the 
rate of 144 quarterly. 
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FRANK O. WATTS. 

President Huttig takes pleasure in announcing that he has been successful in in- 
ducing Mr. Frank O. Watts, hitherto president of the First National Bank of Nash- 
ville, Tenn., and president, last year, of the American Bankers’ Association, to accept 
the vice-presidency of the Third National. This adds to the staff of the bank a man 





FRANK O. WATTS. 


with a national reputation and with a record as an experienced and conservative 
banker, in his prime and hence able to do effective work. The directors are to be 
congratulated upon their choice which cannot fail to be fruitful of beneficial results. 

It will give Mr. Watts an opportunity to use his capacities in a much wider field 
of activity,—St Louis being the natural center of a very large and wealthy territory, 
chiefly in the southern section with which he has been identified; and its position as 
a central reserve city makes it prominent in national financial affairs. 
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RICHARD S. HAWES. 


At the recent convention of the Missouri Bankers’ Association in Joplin. Mr. 
Richard S. Hawes, the genial and popular vice president of the Third National Bank 
of St. Louis,“was unanimously elected treasurer of the Association, each of the ten 
groups having seconded the nomination. This was an unusually high compliment to 
Mr. Hawes, as he had in no manner solicited the honor. His election as treasurer 





RICHARD S. HAWES. 


places him in line for the presidency of the Association; as it is the custom in Missouri 
to have the treasurer occupy the three chairs, treasurer, vice president and president. 
Mr. Hawes has occupied a sphere of much activity as vice-president of the Third 
since he was elected to that position; especially since the illness of Mr. Huttig, and 
his services have been of material value to the bank and Mr. Huttig. Few men are 
better and more favorably known in the parts of the United States tributary to St. 
Louis than Richard S$. Hawes, and the honor the State Association has paid him is 
well merited. 
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MODERNIZING COUPON COLLECTIONS. 
PRACTICAL SUGGESTIONS TO LESSEN LABOR AND FACILITATE HANDLING. 


Numerous suggestions have been made from time to time regarding modernizing 
the method of collecting coupons. The advantage of making coupons payable, or 
rather collectable, through the Clearing House is obvious. The antiquated and in- 
adequate manner of converting this form of collection into Clearing House funds by 
presentment over the counter involves unnecessary expenditure of labor, loss of time 
and interest. 

The increasing difficulty encountered on ‘‘ interest maturity dates” the first of 
each month and more particularly on the first of January and July, due to the grow- 
ing volume of accrued interest in ‘coupon forms” calls for improved machinery. 
Extra long hours and added clerical force directly connected with the handling of 
coupons in the old fashioned way is not sufficient to cope with the situation. 

It is the legitimate function of the Clearing House to exchange ‘‘ check credits” 
of individuals, tirms and corporations each business day at 10 o'clock in the morning. 
Another meeting could be arranged to be held on certain specified afternoons on im- 
portant maturity dates to exchange ‘* interestcredit ” in the form of coupons to greatly 
facilitate their handling. 

Asall ‘‘interest credit * is made payable at some bank or trust company, through 
a Clearing House member or at some corporation transacting its banking business 
through a Clearing House member, a practical plan could be devised by prearrange- 
ment and agreement of Clearing House members, making necessaay rules and allow- 
ances for clerical errors, such as ‘‘ not due,”’ ‘* sent wrong ”’ and the like. The co- 
operation of Clearing House members would be necessary before any needed refoim 
could be expected. 

The suggestion of an afternoon session for clearing and exchanging ‘* interest 


credit * would meet with obstacles and-strong opposition as the ‘+ early morning ” 
exchanges did before the rule was generally adopted whereby exchanges of packages 
of checks were made between members an hour or more before the regular meeting, 
in order that check clerks might have more time to work up incoming exchanges. 
The total sum of these ‘* early exchanges * were included in the amount to be settled 
for at the regular session. 


The most serious objection put forward to delay the practical step in modern 
advancement (clearing coupons) is the fact that coupons are not easily traced through 
their successive steps in the process of collection, and are almost always bearer obli- 
gations. Their peculiar character and small size will not admit of bank endorsement 
for purposes of identification. However it is a common practice among many New 
York banks to stamp an ‘identifying number’ on the back of each coupon in order to 
clearly indicate the particular owner of each particular coupon, if for any reason it be 
necessary to single out one coupon from a number of the same class. The ‘number 
stamps’ already in use could be easily made to include a Clearing House number 
of the clearing bank. 

When carefully considered the problem of a ‘‘ Clearing House Exchange of In- 
terest Credit ” does not appear to be either impossible or impracticable. The de- 
tails of a uniform method could be easily worked out. It has the desirable advan- 
tage of saving time, labor and expense. E. H. ENSELL. 
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The following banks were approved as Reserve Agents in June: 

National Park Bank, New York, for Farmers Nat. Bank, Alma, Kans.; City Nat. 
Bank, Forney, Tex.; Broadway Nat. Bank, Chelsea, Mass.; First Nat. Bank, North- 
field, Minn. 

Fourth National Bank, New York, for Phoenix Nat. Bank, Hartford, Conn.; Nat. 
Bank of Commerce, Dodge City, Kans. 

Mechanics & Metals National Bank, New York, fur First Nat. Bank, Jackson, 
Ky.; Seaboard Nat. Bank, Norfolk, Va.; First Nat. Bank, Clinton, Okla.; Merchants 
Nat. Bank, Cedar Ripids, Iowa; First Nat. Bank, Elk City, Okla.; Enid Nat. Bank, 
Enid, Okla.; First Nat. Bank, Sayre, Okla.; First Nat Bank, Poteau, Okla.; Drovers 
Nat. Bank, Kansas City, Mo; Merchants Nat. Bank, San Francisco, Calif.; Cordell 
Nat. Bank, Cordell, Okla.; First Nat. Bank, Lincoln, Tenn. 

Irving National Exchange Bank, New York, tor NiagaraCo. Nat. Bank, Lockport, 
N. Y.; First Nat. Bank, Herkimer, N. Y.; Sandy Hill Nat. Bank, Hudson Falls, N. 
Y.; State Nat. Bank, B»>ston, Mass.; First Nat. Bank, Cobleskill, N. Y.; Butte Co. 
Nat. Bank, Chico, Calif.; Central Nat. Bank, Mount Union, Pa. 

Chase National Bank, New York, for First Nat. Bank, Oxford, Miss.; Merchants 
Nat Bank, San Francisco, Calif. 

Hanover National Bank, New York, for Exchange Nat. Bank, Canal Dover, O.; 
First Nat. Bank, Huntsville, Ala.; Healdsburg Nat. Bank, Healdsburg, Calif. 

Merchants National Bank, New York, for Continental Nat. Bank, Salt Lake 
City, Utah. 

Seaboard National Bank, New York, for First Nat. Bank La Fayette, Ga. 

Liberty National Bank, New York, for Citizens Nat. Bank, Tunkhannock, Pa. 

National Nassau Bank, New York, for First Nat. Bank, Albany, N. Y. 

Coal & Iron National Bank, New York, for First Nat. Bank, Eutaw, Ala.; Mer- 
chants Nat. Bank, San Francisco, Calif. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Cov- 
inzton, Ky.; Yukon Nat. Bank, Yukon, Okla; Saunders Co. Nat. Bank, Wahoo 
Nebr.; Nat. Bank of Wilkes, Washington, Ga. 

Corn Exchange National Bank, Chicago, for Southern Nat. Bank, Louisville, 
Ky.; First Nat. Bank, Corsicana, Tex.; First Nat. Bank, Rantoul, Ill. 

National City Bank, Chicago, for American Nat. Bank, Benton Harbor, Mich ; 
First Nat. Bank, Wellington, Tex ; First N at. Bank, Berlin, Wis.; Peoples Nat. Bank, 
Waukon, Iowa; Farmers & Mechanics Nat. Bank, Philadelphia, Pa. 

National Bank of the Republic, Chicago, for Sioux Falls Nat. Bank, Sioux Falls, 
S. Dak.; First Nat. Bank, Grand River, Iowa. 

Fort Dearborn National Bank, Chicago, for Seaboard Nat. Bank, Norfolk, Va.; 
Sheldon Nat. Bank, Sheldon, Iowa. 

Fourth Street National Bank, Philadelphia, for American Nat. Bank, Bowling 
Green, Ky.; La Grange Nat. Bank, La Grange, Ga. 

Girard National Bank, Philadelphia, for Seaboard Nat. Bank, Norfolk, Va. 

Corn Exchange National Bank, Philadelphia, for Peoples Nat. Bank, Hacketts- 
town, N. J.; Reading Nat. Bank, Reading, Pa. 

Franklin National Bank, Philadelphia, for Reading Nat. Bank, Reading, Pa. 

Mellon National Bank, Pittsburgh,for Third Nat. Bank, Scranton, Pa. 

Second National Bank, Pittsburgh, for First Nat. Bank, Ulster, Pa. 

Third National Bank, St. Louis, for First National Bank, Texas City, Tex.; Peoples 
Nat. Bank, McMinnville, Tenn ; First Nat. Bank, Percy, Ill. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending July 1, 1911, and June 29, 1912, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 


Nat. Butchers & Drovers. 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce. . 





Chatham & Phenix Nat.... 
People’s 

Hanover National +. . | 
Citizen’s Central National 
National Nassau. 

Market & Fulton Nat..... 
Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park 


Fourth National 

Second National 

First National 

Irving Nat. Exchange {... 
Bowery ian 
N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 


Garfield National 
Fifth National 
Bank of the Metropolis. . . 


West Side Bank 


Liberty National 

N. Y. Produce Exchange. 
State Bank 

Security Bank 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
Nassau Nat., Brooklyn... 


Loans and 
Discounts, 
Average, 
igil. 


$ 21,047,000 
37,150,000 
21,152,000 
58.941,000 
28,201,000 

i 80,048,000 
32,770,000 
7,013,000 


2,251,000 
8,175,000 
43,706,000 
147,315,000 


,260,000 
15,924,020 
1,702,000 
81,206,000 
22,666,000 
9,000,000 
9,000,000 
10,476,000 
49.551,000 
26,7 33,000 
85,534,000 
1,488,000 
38,237,000 
1 3.962,000 
128,729,000 
39,095,000 
3.466,000 
8.236,000 
4,039,000 
83.045.000 
12,127,000 
3,7 38,000 
5.828.000 
14,11 2.090 
9,103,000 
3,408,000 
13 601,000 
4.378.000 
22,765,000 
19,085,000 
8,541,000 





Loans and 

Discounts 

Average, 
1912. 


$ 21,801,000 


43,400,000 
22,030,000) 
59.526,000 
26,523,000 

198,220,000 
2y.928,000 

7,321,000 


2,102,000 
8,732,000 


43 749,000 
145,037,000 


4.404,000 
17,844,000) 
1,834,000) 
76,544,000 
22,7 30,000 
10,849,000} 
9.7 17,000) 
11,316,000 
49,262,000 
27,004,000) 
87.637,000 
1,446,000 
33.219.000 
13 429,000 
117,519,000 
34.1 36,000 
3,43 2,000 
8.357.000 
4 123,000 
91.705.000 
12,829,000 
3.366,000 
5.426,000 
16,193, 
9,186,000 
3.402.000 
12.442.000 
4.333. 
24.566.000 
22,546,000 
9.284,000 
16,059, 
11.483 000 
6,123,000 
9,880,000 
7,628, 





Deposits, 
Average, 
IgIl. 


$ 18,998,000 


43,600,000 

21,823,000 

62,543,000 

30,005,000 

199,272,000 
31,250,000) 

7,260,000 


2,686,000 
9,162,000 
44,01 3,000 
132,340,000 


3,6 33,000 
15,764,000 
2,380,000} 
89,292,000 
22,016,000 
10,402,000 
9,135,000 
10, 301.000 
58.898,000} 
24.121,000 
88,7.42.000 
1.727.000 
41,951,000 
13,752,000 
127.670,000 
38.225,00c 
3,616,000 
8.335,000 
3,822,000 
*92.921,000 
1 3.424,000 
3,821,000 
6 907.000 
16 954,000 
9,261,000 
3,920,000 

1 3.988.000 
5.299,0Cc0 
26,593,000 
19.779,000 
10,398,000 





{81.378,499,000 $1,409,622 00 $1,444,926,000 


$ 19,698,000 


$1.461,247,000 


Legal Net 

Deposits, 

Average, 
1912. 


52,000,000 
2 3,04 3,000} 
58,95 3,000 
26,863,000 
201,622,000) 
27,126,000 
7,62 3,000 


2,172,000 


9 891,000) 7. 


43.665,000 
126,629,000 


4,068,000 
18,237,000 


2,075,000; ... 


85,384,000 
21,745,000 
12.574,000 
10,093,000 
11,368,000 
58.225,000 
24,353,000 
92,302,000 
1,794,000 
33,963,000 
1 3.232.000 
112 467,000 
39,094,000 
3,622,000 
8,554,000 
3,991,000 
107,258,000 
14,377,000 
3.426.000 
6,299,000 
18 162,000 
9.451.000 
3,679,000 
12,384,000 


4 898,000} ... 


28,601,000 
25,647,000 
11,108,000 
21,494,000 
15,212,000 

6,212,000 


10,182,000 /- es 
6,431,000) ....|..-- 


Deposits. 
Per Cent. of 
Inc. Dec 


Il. 
15. 








+ Consolidation of Hanover National! and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the trust companies for June 29, 1912, willbe found on page xviii. 








